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THOMAS D. WATTS v. THOMAS SCOTT. 
From Orange. 


A warrant for the penalty imposed by a town ordinance is sufficient, 
after verdict, if it be “to answer for violating the 28th section, 
&c.,” without setting forth the provisions of that section, or the 
facts alleged to be a breach of it. 


After the new trial granted in this cause, at December 
Term, 1827 (12 N. C. 291), it was again tried before 
Rurrin, Judge, on the last circuit, when the case upon 
the record was, that the plaintiff, as treasurer of the 
town of Hillsborough, had sued out the following war- 
rant against the defendant: ‘‘To the constable, &c.— 
You are hereby commanded to take the body of T. S., 
to answer the complaint of T. D. W., treasurer, &c., for 
the sum of ten dollars, for violating the 28th section of 
the ordinances of said town. Given, &c.’’ 

A verdict being returned for the plaintiff, the defend- 
ant moved in arrest of judgment— 

lst. Because the warrant did not state as a fact the 
existence of the ordinance mentioned in it—nor the con- 
tents of such ordinance, or any part thereof. 

2d. Because the warrant did not allege any act or 
omission of the defendant, by which any penalty given 
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by the ordinance had been incurred, or any other 
(2) facet upon which the debt demanded in it had 
arisen. 
For these reasons the presiding judge arrested the 
judgment, and the plaintiff appealed. 
No counsel appeared for the plaintiff, and the cause 
was submitted without argument, by Badger, for the 
defendant. 


Hatt, Judge.—It cannot be expected that the cause 
of action should have been set forth at large in the war- 
rant. ‘‘The amount claimed, and how due’”’ is shown. 
It is stated to be for ten dollars, for violating the 28th 
section of the ordinances of said town. This is enough, I 
think, to give the defendant notice of what the complaint 
was, so that he might have been prepared for trial; on 
the trial he should be at liberty to prove the ordinance, 
as well as a breach of it, by the defendant. 


Per Curiam.—Let the judgment below be reversed, and 
judgment entered for the plaintiff. 








BENJAMIN BRILEY and another, executors, of Joseph Briley, v. 
JOHN CHERRY. 


From Pitt. 


1. Privies in estate are those who succeed only to the rights of their 
vendor. A purchaser at a sheriff’s sale is not privy to the de- 
fendant in the execution, as he succeeds also to the rights of the 
plaintiff. 

2. Where pending an action of detinue for a slave, thatslave was sold 
at execution sale as the property of the defendant; a subse- 
quent recovery in that action is not evidence of title in another, 
brought against the purchaser at sheriff’s sale. 

3. What is the effect of a judgment in detinue. Quere? 


Detinue for a slave, and on the trial the defendant set 
up the title in one Jackson, against whom he produced 
a judgment rendered before a single magistrate, with 

an execution thereon, and a bill of sale for the 

(3) slave in question, made by the constable to whom 

the execution was directed. 

The plaintiffs then produced the record of a recovery 
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made by them as executors, in an action of detinue 
brought for the same slave against Jackson, under whom 
the defendant claimed, and proved that the sale to the 
defendant was made during the pendency of that suit. 

His Honor, Judge DANIEL, instructed the jury that 
the record produced by the plaintiff of the verdict and 
judgment obtained by them against Jackson for the ne- 
gro in controversy was not any evidence to impair the 
title of the defendant to the slave, as the latter was 
neither party nor privy to that record’; and that the fact 
that the action against Jackson was pending at the time 
of the defendant’s purchase of the slave, yet the judg- 
ment therein did not make the defendant such a privy 
under Jackson as estopped him from showing that the 
plaintiff’s testator had no title to the slave, but that the 
defendant was at liberty to show that the title to the 
slave was in Jackson at the time of the purchase made 
by him. 

A verdict being returned for the defendant, the plain- 
tiff appealed. 


Gaston, for the plaintiff, insisted upon the authority 
of Blackstone (3 Com., 412, 413), that if a scire facias had 
been brought upon the judgment in detinue recovered by 
the plaintiffs against Jackson, the defendant would be 
estopped to deny their title ; and contended that wherever 
a judgment is conclusive as to the property in one form 
of action it is so in all others; for this he cited Hoyt vy. 
Gelson, 13 John. Rep., 564; Rex vy. Mayor of York, 5 
Term Rep., 72; Cooke v. Sholl, Ib., 255. 


Devereux, on the other side, admitted that if the plain- 
tiffs had sued out a scire facias on the judgment recoy- 
ered by them, against Jackson, the defendant coming in 
pendente Lite, could not resist that process ; but he con- 

tended that an action of detinue brought by the 

(4) present defendant, after a judgment on the scire 

facias, would not be barred by that judgment. 
The scire facias being a remedy provided against one 
who intermeddled with the property during the litiga- 
tion, was intended only to give the plaintiffs the fruit of 
their former judgment. And he insisted as the plaintiffs 
had waived that remedy and had brought their action, 
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the defendant being neither party nor privy, was not 
bound by the judgment against Jackson. . 

He also contended that a judgment in detinue was no 
evidence of title, and that the authorities cited on the 
other side were instances of judgments in rem.; for this 
was cited 1 Starkie’s Evidence, 258; Murrel v. Johnson, 
1 Hen. & Mum., 450; and Wethers v. Wethers, 6 Mum- 


ford, 10. 


Henperson, Judge.—A verdict and judgment in an 
action of detinue are conclusive as-to the title between 
the parties and their privies. And I think that the ac- 
tion of detinue is an affirmance of a continuing title to 
the thing detained, and that the plaintiff does not, as he 
does in an action of trover, disaffirm a continuance of 
title in himself, but may sustain an action for the same 
chattel against a third person, or even against the same 
party, although he may have obtained a judgment for it 
before, provided that judgment has not been satisfied ; 
and I am at a loss to understand the case of Wethers y. 
Wethers, cited at the bar, where the executor of a former 
plaintiff brought an action of detinue against the execu- 
tor of a former defendant, in which the plaintiff had re- 
covered the same slave, and offered that verdict and 
judgment as evidence of title, which was rejected ; be- 
cause, as is said by the Court, it was not declared on. 
I think that it was evidence of title as much as a bill of 
sale. And a plaintiff in such case, and in fact in every 
other, declares not upon the evidence, but upon the fact. 

Privies in estate are those who come in under 

(5) the owner, and the estate stands burthened in 

their hands with those incumbrances created by 

him before he parted with it. Therefore, if a suit was 

pending against him for the property when he parted 

with it, in which there afterwards was a judgment, that 

judgment relates to the commencement of the suit, and 
binds subsequent purchasers. 

But one who comes in under a sheriff’s sale at execu- 
tion cannot be called a privy, for he is not only clothed 
with the title of the defendant in the execution, but also 
with the rights of the creditor, which may be paramount 
to those of the debtor quoad the thing sold. It is to his 
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rights also that such purchaser succeeds, and therefore 
he is not privy in estate to the former owner. The ver- 
dict and judgment in this case, therefore, are not evi- 
dence against the defendant. 


Hai, Judge.—I do not consider that the defendant 
is a privy under Jackson. He claims under a sale made 
by a constable. When the title was acquired by him 
under the execution there was no judgment against 
Jackson, and his purchase did not make the defendant a 
party to the suit depending against Jackson; he ought 
not therefore to be bound by its determination. It may 
be that the rights of creditors to the negro in question 
are superior to that of the plaintiff, although the plain- 
tiffs’ title be better than that of Jackson. 

Suppose the plaintiffs had a bill of sale from Jackson, 
but upon a consideration, quite inadequate, they might 
recover against him ; but a bona fide creditor of his may 
have an execution levied upon the property conveyed: by 
the bill of sale, and thereby establish a right to it, which 
would be superior to that of the vendor or vendee, when 
at the’ same time, a subsequent vendee of Jackson had 
no better claim than Jackson himself. 

Suppose, again, that after the plaintiffs had sued Jack- 
son in detinue the present defendant had also brought 

an action of detinue for the same property, and 

(6) had recovered a judgment and taken possession 

under it of the property sued for, and then the 
plaintiff had obtained a judgment against Jackson for 
the same property; would it be thought for a moment 
that in a third suit by the plaintiffs against the defend- 
ant the plaintiffs’ judgment against Jackson would be 
conclusive evidence against the defendant? It certainly 
would be considered as a proceeding to which the de- 
fendant was not a party, and by which, of course, he 
ought not to be bound. 

In the present case the defendant does not claim un- 
der a judgment in an action of detinue, but he claims 
under a judgment rendered against Jackson in invitum, 
and an execution which issued upon it. 

I think that the charge of the judge below was right, 
and that the rule for a new trial should be discharged. 


[5] 
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Per Curiam —Let the judgment below be affirmed. 


Approved. Vines v. Brownrigg, 18 N. C., 239; Cates 
v. Whitfield, 53 N. C., 266; Dancy v. Duncan, 96 N. C., 
111. , 


‘ 





THE JUSTICES OF PASQUOTANK on the relation of Benjamin 
and Reuben Davis v. THOMAS SHANNONHOUSE AND WIL- 
LIAM WILSON. 

From Pasquotank. 


1. A guardian bond executed by an acting justice of the peace “to a 
B. and the rest of the justices,” &c., is nugatory. 

2. Such bonds should be made as prescribed by the act of 1762, chap 
69, sec. 7, to the justices present in court granting the guar- 
dianship. 


Debt upon a bond given by one Muse, as guardian, to 
the relators, to which the defendants were sureties, pay- 
able to ‘‘ John Mullen and Ambrose Knox, and the rest 
of the justices of pasquotank.’’ The writ was “ to an- 
swer John Mullen and Ambrose Knox, and the rest of 
the justices assigned to keep the peace, &c.’’ 

Upon the trial on non est factum, it turned out 

(7) that the defendants were two of the acting justices 

of Pasquotank, at the date of the bond; where- 
upon his Honor, Judge StrRaNGE, holding that the same 
person could not be both plaintiff and defendant, directed 
a non-suit, from which the relators appealed. 


No counsel for the relators appeared in this case. 


Kinney, for the defendants, insisted— 


Ist. That the justices of Pasquotank were not a cor- 
poration, for which he cited Co. Lit. 183 (Thomas Ed. 
218); Justices of Caswell vy. Buchanan, 5 N. C. 40. 

2d. That the justices not being a corporation, of ne- 
cessity it resulted that the same person was both plain- 
tiff and defendant; in other words, that the defendants 
were bound to themselves, and of course were not re- 
sponsible at law; for this was cited Manwairing v. New- 
man, 2 B. & P., 120; Moffat v. Mulligan, 2 [b., 124 (note) ; 
Perring v. Hone, 13 Serg. & Low., 328. 
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Hau, Judge.—The bond in this case should have been 
taken to the justices present in court, and granting such 
guardianships, as is prescribed by the act of 1762, chap. 
69. But being taken to ‘‘ Mullen and Knox, and the rest 
of the justices, &c.,’’ and the defendants being two of 
them, the bond is nugatory, and of no effect as to them. 


Per Curiam.—Let the judgment below be affirmed. 


Approved. Justices v. Bonner, 14 N. C., 289; Dickey 
y. Alley, 15 N. C.,-43; Vanhook vy. Barrett, Id., 268; Da- 
vis v. Somerville, Id., 382; Newsom v. Newsom, 26 N.C., 
381; Bank v. Griffin, 107 N. C., 173. 


COX, MAITLAND AND CO. v. ALFRED M. SLADE. 
From Washington. 


A bill of exchange expressed to be for value, is prima facie evidence 
of an executed consideration, and without proof of its being 
drawn for the accommodation of the payee, will not support an 
action by the drawer against the payee, or a set-off in favor of 
the former against an action by the latter. But if the drawer 
was indebted to-the payee when the bill was drawn it is vidence 
of a payment. 


Assumpsit for the balance of an account. 

On the trial the plaintiffs introduced an account, at the 
foot of which there was a memorandum signed by the 
defendant in the following words : 

‘‘June 10, 1826.—I have to-day examined the above 
account with Cox, Maitland & Co., and find a balance 
due them of five hundred and seventy-nine dollars sey- 
enty-two cents. And I am under the impression they 
have not credited me with a draft on Wilson & Binney, 
drawn in March, 1825, for six hundred dollars. This 
matter is, therefore, to be investigated, and I am to have 
credit for that amount so soon as it shall appear I am 
entitled thereto. A. M. Siape.”’ 

On the trial the defendant, under the plea of set-off, 
introduced two bills of exchange drawn by him on Wil- 
son & Binney, for three hundred dollars and four hun- 
dred dollars. The bills were payable to the plaintiffs, 
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and were expressed to be for value received. It turned 
out, upon an inspection of the account, which was part 
of the case, although it did not appear to have been 
noticed in the court below, that in March, 1825, the 
balance on account was considerably in favor of the 
defendant. 
His Honor, Judge STRANGE, instructed the jury that 
a promissory note, or a bill of exchange, and especially 
one which on its face acknowledged the receipt of value, 
was prima facie evidence of a past consideration, or pay- 
ment at the time, and that it was incumbent on the de- 
fendant, in order to avail himself of the bills under his 
plea of set-off, to prove that no consideration had 
(9) ever been given for them, or that they were given 
in payment of the plaintiffs account. 
A verdict being returned for the plaintiffs for the 
amount claimed, the defendant appealed. 


Gaston, for the defendant. 


Badger & Devereux, contra. 


Henperson, Judge.—I agree with the judge before 
whom this cause was tried, that a bill of exchange, and 
especially one expressed to be for value, is prima facie 
evidence of a past or present consideration ; and without 
evidence that nothing was given for it, money received 
upon it can neither be the ground of an action against 
the payee, at the instance of the drawer, or made the 
foundation of a set-off on the part of the drawer, in an 
action brought against him by the payee—But had the 
drawer been indebted on account to the payee at the time 
the bill was drawn, I think that the extinguishment of 
that account, to the amount of the bill, would, prima 
facie, form what the judge calls the past consideration, 
and thus the bill would be taken as a payment of the 
account pro tanto. But without something to rebut the 
prima facie evidence, it could not be allowed as a set-off. 
In the present case it appears, from the account which 
forms part of this case, that at the time when these bills 
were drawn, as stated in the defendant’s written ac- 
knowledgment at the foot of the account (the only part 
of the case in which that time is stated), the plaintiffs 
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instead of being the creditors of the defendant, were 
his debtors to a considerable amount, which necessarily 
repels all idea of this account forming any part of the 
past or present consideration of the bills in question. 
The defendant having failed in making this essential 
proof, it is entirely unnecessary to examine any other 
part of the judge’s charge. 


Per Curiam.—Let the judgment be affirmed. 








JOSEPH LOFTIN v. WILLIAM HUGINS, 
(10) From Lenoir. 


In an action by a sheriff for property levied on by him his indorse- 
ment on the execution is competent evidence to prove the levy. 


Trover for aslave, brought by the plaintiff, the sheriff 
of Lenoir, against the defendant, the sheriff of Jones, 
both parties claiming under levies made by them upon 


the same slave. On the trial before his Honor, Judge 
Martin, on the last circuit, the plaintiff introduced a 
judgment against one white, and an execution thereon 
directed to him, upon which he had endorsed a levy upon 
the negro in question. This evidence was objected to 
by the defendant, but was admitted by the judge. 

After a verdict for the plaintiff, the defendant ob- 
tained a rule for a new trial, upon the ground that in- 
competent evidence had been received. But his honor 
retaining his original opinion, discharged the rule, and 
gave judgment upon the verdict, from which the defend- 
ant appealed. 

No counsel appeared in this Court for the appellant. 
The cause was submitted without argument, by Gaston, 
for the plaintiff. 


Hawi, Judge.—The levy endorsed upon the execution 
was an official act of the sheriff, and one which it was 
his duty to make. But it was an act in pais, and the 
truth of it might be impeached by evidence on the other 
side. It was the plaintiff’s interest to establish a seizure, 
or a levy in fact. But in the absence of such proof, the 
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indorsement of a levy, or any legal circumstantial evi- 
dence which tended to the same end, was competent. 


Per Curiam.—Let the judgment be affirmed. 


wee St. v. Vick, 25 N.C., 488; Miller vy. Powers, 
117 N. C., 218. 


JOHN H. ALLEY v. NOAH HAMPTON. 
(11) From Rutherford. 


When a verdict is against the evidence a new trial can be granted 
only by the judge who tried the cause. 


This was an action of asswmpsit, tried on the last cir- 
cuit, before his Honor, Judge DanteL. On the trial, 
one Jones swore that he applied to the defendant for 
twenty-five dollars, which he owed him. The defendant 
went with the witness to the plaintiff, and requested the 
latter to pay the witnsss the money; this was refused, 
and the plaintiff then said to the defendant: ‘‘ You are 
greatly indebted to me now’’; ‘to which the latter re- 
plied: ‘‘ I admit I owe you at least five hundred dollars, 
and if you will pay this sum to Jones for me I will settle 
all with you before I leave the country.’’ The aarti: 
then paid the witness the money. 

After the charge of the presiding judge the jury re- 
turned into Court, and said: ‘‘ that they found for the 
plaintiff for the twenty-five dollars paid Jones, and that 
the parties as to the residue, should produce their books 
and papers, and that their verdict for the residue would 
depend on a settlement.’ 

His honor informed the jury that such a ver dict could 
not be received, as it did not finally dispose of the cause ; 
upon which the jury retired, and returned a verdict for 
the plaintiff for five hundred and twenty-five dollars. 

A rule for a new trial being overruled, and judgment 
rendered according to the verdict, the defendant appealed. 

A copy of an affidavit made by one of the jurors was 
made part of the case, but its contents are not necessary 
to this statement. 

The cause was submitted by Badger, for the appellant. 
No counsel appeared for the plaintiff. 

[ 10) 
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Hawi, Judge.—Where the jury have found a 
(12) verdict against evidence, this Court has not power 
to set it aside. That can only be done by the 
judge in the Court below. It appears that when the 
jury first came in with a verdict, they had not finally 
made it up from the evidence which they had heard. 
The Court sent them back, and told them such a verdict 
could not be received, as it did not finally settle the 
question. There appears to be nothing objectionable in 
this. It is not proper to read the affidavit of the juror. 
If it was, it would only prove that the jury had been 
balancing upon the testimony of Jones, one of the 
witnesses. 


Per Curiam.—Let the judgment be affirmed. 
Approved. Redmond v. Stepp, 100 N. C., 212. 





WILLIAM P. WILLIAMS and another v. THOMAS AND JAMES 
YARBOROUGH. 


From Franklin. 


A bond given under the act of 1822 (Rev. chap. 1131), for the appear- 
ance of an insolvent to court, is good if it is for double the origi- 
nal debt, exclusive of interest and costs, and judgment on 
‘motion, may be rendered on it. 

Per HENDERSON, Judge.—This Court, with all others, have gone too 
far in enforcing the rule that a bond required by a statute must 
in all respects conform to the regulations of that statute, other- 
wise it can be enforced only as a voluntary bond. 


The plaintiffs obtained judgment before a magistrate, 
against the defendant, Thomas Yarborough, for the sum 
of sixty dollars and sixty-seven and a half cents. A 
ca. sa. issued thereon, and upon its being executed, the 
defendant gave bond under the act of 1822, payable to 
the plaintiffs in the sum of one hundred and twenty-one 
dollars and thirty-five cents, with a condition to be void 
if the defendant Thomas should appear at the next term 
of the County Court. 

Default being made, judgment upon the bond was 
moved for, but the County Court disallowed the motion, 
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and dismissed the proceedings, because the bond 

(13) taken was not double the amount of the debt, in- 

terests and costs. From this judgment the plain- 

tiffs appealed to the Superior Court, when his Honor 

Judge Norwoop affirmed the judgment of the Court be- 
low, and the plaintiffs appealed to this Court. 


W. H. Haywood, for the plaintiffs. 
Badger, contra. 


HenpeErson, Judge.—The exception taken by the de- 
fendant to this bond is not that it was taken in a sum 
larger than was authorized or required by law, or that 
it imposes on him other or greater obligations than the 
act of assembly justifies, but that the sum is less than 
it ought to be, it being for double the original debt, ex- 
cluding both interests and costs, which he says out to 
have been included. If we had been told that such ex- 
ceptions were taken, we should naturally have expected 
that they were made on the part of him for whose bene- 
fit the sum was required to be thus large, that he might 
have a full indemnity for his debt, damages and costs ; 
and should not for a moment have believed that he for 
whose ease, in case there was a loss, such diminution 
would operate favorably, had taken it. To allow this 
objection from the: person who may be benefited by the 
omission, and cannot possibly sustain any injury, would 
be sacrificing the legislative will to something worse 
than mere form. For no person can doubt for whose 
benefit such regulation was made. Besides, since all our 
judgments now bear interest until paid, it is next to im- 
possible to execute the law in its very words. ‘No two 
men, where the calculation of interest is in any degree 
complicated, will agree to the fraction of a mill, or even 
to the fraction of a cent. But it may be said, have the 
penalty large enough, and then this objection is removed. 
In such case the party may still object, and say that 
other and harder terms are imposed than the law au- 

thorizes, that the bond was extorted from him, 

(14) and he submitted to it to save a friend from jail. 

I am satisfied that almost all Courts, and this 

with others, have gone too far in enforcing the rule that 
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a bond required by statute must in all respects conform 
to the regulations of the statute, otherwise it is void ; or 
that it cannot be treated as a statute bond, but must be 
enforced, if at all, as a voluntary one. I perfectly agree 
that, in all essential points, the statute must be ob- 
served—that no other or greater obligations must be 
imposed by the bond than the statute authorizes. But 
I think that he who is called on to fulfil it cannot say 
that the bond is void, or even without the statute as to 
the obligations which the bond imposes, because there 
are other obligations which ought to have been imposed 
on him, and which have been omitted. I cannot believe 
such to be a sound construction. Such objections, to be 
sure, might be made by him for whose benefit such 
omitted obligations ought to have been inserted. But I 
think it by no means follows that if the one party could 
reject it that the other is not bound by it. Quisque potest 
renunciare jure, pro se introducto. 


Per Curiam.—Let the judgment be reversed, and enter 
up judgment for the plaintiffs. 


Approved. White v. Milier, 20 N. C., 55. 








THE GOVERNOR v. ROBERT McAFFEE and others. 
(15) From Wake. 


1. Undertheactof 1790 (Rev. chap. 327), justicesof the peace are liable 
to an action of debt only when they take no bond from the 
sheriff; they are not liable where they have committed an hon- 
est mistake in the form of it 

2. The acts of limitations of 1715 and 1814 (Rev chap. 2and 879), do not 
bar the action against the justices given by the act of 17990. 

3. Where the clerk certified that “the following and none other” were 
the bonds executed by the sheriff, the certificate was held not 
to be evidence that no other bond was given. 


This was an action of debt, brought against the de- 
fendants as justices of the peace for the county of Ruth- 
erford, upon the act of (1790 Rev. ch. 327) , for net taking 
the bonds prescribed by law, from Frederick F. Alley, 
upon his election as sheriff of that county on the second 
Monday of January, 1819. The action was commenced 
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in August, 1823. The pleas were nil debet and the statute 
of limitations. 

On the trial, before his Honor, Judge Norwoop, the 
plaintiff produced a duly certified copy of the minutes 
of Rutherford County Court, setting forth— 

ist. The appointment of Alley, and the fact that the 
defendants were on the bench at the election. 

2d. The qualification of Alley, who, in the words of the 
copy, ‘‘ enters into the following bonds, and none other.”’ 

Copies of the bonds were then inserted, which were : 

Ist. A bond for two thousand pounds, payable to the 
‘‘Chairman and the rest of the justices composing said 
County Court,’’ with a condition to be void upon the 
collection and payment by Alley of all public, county 
and other taxes. 

2d. A bond to the governor for five thousand pounds, 
with a condition to be void if Alley should make due 
return of all process and pay and satisfy all moneys by 
him collected as sheriff, &c.. 

The defendants objected to the admissibility of 

(16) this copy because it contained matters manifestly 

forming no part of the records of Rutherford 
County Court, and particularly because it was not com- 
petent evidence to prove that no other bonds had been 
taken but those copied into the transcript, which fact 
they contended could not be proved by the transcript. 
This objection was overruled by the judge, and the copy 
admitted to be read. 

There was no other evidence offered, and the counsel 
for the defendants insisted that they were not, upon the 
true construction of the act of assembly, liable for an 
error of judgment committed in an honest endeavor to 
discharge their duty. That if they failed to take any 
bond, they were liable ; but that it appeared in this case 
that they had taken a bond intended to secure the public 
taxes, and if the bond was insufficient to accomplish that 
purpose it was from a want of skill in the use of artificial 
language, in the person who drafted it, for which the jus- 
tices were not liable, unless guilty of mala fides, or that 
gross negligence which is evidence of it. They also in- 
sisted that the clerk’s certificate was not proper evidence 
to prove that the bonds copied by him were the only bonds 
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taken, and that as the law presumed a public officer to 
perform his duty until the contrary appeared, that pre- 
sumption ought to operate in behalf of the defendants. 
It was further contended that the action was barred by 
the statute of limitations. 

The presiding judge instructed the jury that a failure 
to take the bonds as required subjected the defendants 
precisely as if they were bound as sureties; that the 
question before them was, whether such a bond payable 
to the governor as that required by the act of assembly 
had been taken, and that upon this question they must 
look to the copy of the record produced in evidence— 
which the act had made full and complete proof—and 
that as the clerk had certified that ‘‘ none other’’ bonds 
were taken his certificate must be regarded as true; 

that although one of bonds taken was condi- 

(17) tioned for the payment of taxes, yet it was made 

_ payable to the justices and not to the governor, 
as the act required, and that the only question was, had 
‘the act been complied with. For although it was true 
that by the common law justices of the peace are not 
answerable for errors of judgment committed in an 
honest attempt to discharge their duty, yet in the pres- 
ent case that rule could not aid the defendants, because 
the legislature had by the act of 1790 altered it, and ex- 
tended the liability of a justice of the peace to such er- 
rors of judgment; and in the present case, it being 
shown by the certificate of the clerk that no other bond 
was taken, and that certificate being full evidence to that 
point, the bond taken was not the bond required by law, 
and that it was the duty of the justices to inform them- 
selves of its insufficiency. 

A verdict being returned for the plaintiff, the defend- 
ants appealed. 

The cause was submitted, without argument, by Sea- 
well & Badger for the appellants, and by W. H. Haywood 
for the plaintiff. 


Hai, Judge.—The bond taken for the collection of 
the public taxes is not such as the act requires, but it is 
one on which an action at law can be maintained, ac- 
cording to the cases of the State Bank vy. Twitty & Led- 
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better, 9 N. C., 1; and the Governor v. Witherspoon 10 N. 
C., 42. It is very unlike the case where the justices 
neglect to take any bond. I think, in the language of 
the defendants’ counsel, they are not, upon the true con- 
struction of the acts of assembly, liable for an error of 
judgment committed in an honest endeavor to discharge 
their duty, but are so only in case they are guilty of mala 
fides, or of that gross neglect which is evidence of it; 
and upon this ground and distinction I think the case 
ought to have been submitted to the jury. 

An objection was taken to the certificate offered 

(18) in evidence, because it contained matters dehors 

the record, the certificate of the clerk being that 
the sheriff entered into the bonds copied into it, and none 
other. Whether proof that no other bonds had been en- 
tered into was indispensable on the trial of the cause it 
is not nessary to consider. But if it was, the clerk’s 
certificate is not admissible evidence of it. The act of 
‘ 1790 (Rev. ch. 327), directing the duty of justices in 
taking bonds of sheriffs and others, declares that a copy 
of the record of the Court, attested by the clerk, to be 
legal and sufficient evidence, and shall be admitted as 
such, and judgment shall be thereon accordingly. There- 
fore that which the clerk attested as a record was admis- 
sible, but that which he certified, not as a record, but as 
a fact, viz., that no other bond was given, was not ad- 
missible ; he did not do it officially. 

It has also been insisted by the defendant’s counsel 
that the defendants are protected by the statute of limi- 
tations. It is to be observed that this is an action of 
debt, and cannot fall within the operation of the act 
of 1814 (Rev. chap. 879). That act bars all actions of 
debt grounded upon any lending or contract without spe- 
cialty. This is not an action of that description, nor is 
it barred by any clause of the act of 1715 (Rev. ch. 2); 
Johnston v. Green, 4 N. C., 516. 


Per Curiam.—Let the judgment below be reversed, and 
a new trial granted. 


Approved. Bank vy. Davenport, 19 N. C., 45; Cunning- 
ham v. Dillard, 20 N. C., 351; Pearcy vy. Robbins, 48 N. 
C., 339. 
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THOMAS M. BLOUNT v. WILLIAM H. DAVIS. 
(19) From Chowan. 


1. A purchaser at a sheriff’s sale can assign his bid,and a deed by the 
sheriff to the assignee vests the title in him. 

2. An executor can purchase the goods of his testator at an execution 
sale. 


Detinue for a slave, tried on the last circuit, before 
his Honor, Judge Strance. The plaintiff produced a 
judgment and execution against one John B. Blount, as 
executor of one Muse, and a bill of sale from the sheriff 
to him. The defendant claimed under a bill of sale 
made to him by the administrator de bonis non of Muse. 
For the defendant it was proved that the plaintiff was 
not the purchaser at the sheriff’s sale, but that the negro 
had been stricken off to one Hoskins, who swore that he 
was requested by Blount, the executor, and the defendant 
in the execution, to bid off the slave for him; that he, 
Hoskins, being unwilling the purchase should stand in 
his name, applied to Blount to substitute another, who 
told him that he, being the executor, could not buy at 
the sale, and if the witness was unwilling the execution 
should be returned with his name as the purchaser, that 
of Blount’s son, the present plaintiff, should be substi- 
tuted. The sheriff stated, that the execution was dis- 
charged by John B. Blount—and that after his death, 
under the advice of counsel, the bill of sale to the plain- 
tiff was executed. 

His honor instructed the jury that the production of 
the judgment, execution and bill of sale, with proof 
that the slave was the property of the defendant in the 
execution, prima facie vested the title in the plaintiff, 
and that if they could infer from the testimony that 
Hoskins was the real bidder, and had assigned his pur- 
chase to John B. Blount, by whom it had been trans- 
ferred to the plaintiff, and that the sheriff had executed 

the bill of: sale in pursuance of these transfers, it 

(20) vested the legal title in the plaintiff, as the fact 

that John B. Blount was the executor of Muse, 
did not prevent him from purchasing the assets at an 
execution sale. 

A verdict being returned for the plaintiff, and judg- 
ment entered according to it, the defendant appealed. 
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No counsel appeared for the appellant. 


Kinney, for the plaintiff, admitted that an executor 
cannot purchase at his own sale, but contended that he 
could purchase the goods of his testator at an execution 
sale ; for this he cited the Office of Executor, 131. 

He also contended that a sale made by an agent or 
trustee, and a re-conveyance by the vendee to the agent 
or trustee, although under circumstances to justify a 
suspicion of fraud, yet was good at law, and that the 
only relief was in equity; for this was cited Jackson ex 
dem. McCarty v. Van Dalfrin, 5 John. Rep., 43; Jackson 
ex dem. Colden vy. Walsh, 14 Ib., 407. If this be the rule 
as to strangers, he submitted, a fortiori, it was so as to 
the defendant, who claimed under the administrator de ° 
bonis non, who stood in the place of the executor, and 
was estopped to deny the title of the latter. He insisted 
that the levy divested the title of the executor, and put 
an end to his character of trustee for the specific chattel, 
leaving him only a trustee as to the surplus, after satis- 
fying the execution. 


Hatt, Judge.—It must be taken for granted that more 
was proved on the trial than appears upon the record, 
and it is unnecessary to send up any statement of facts 
unconnected with those questions of law which are made 
by the case. From the facts set forth it does not appear 
that the plaintiff has any title to the property in ques- 
tion. The sheriff made him a bill of sale, but he did 
so only because he was advised to doit. It does not ap- 
pear that the plaintiff bid off the property, or paid for 
it. But I presume there was more evidence offered, be- 

cause the judge instructed the jury, that if they 
(21) could infer that the real bidder transferred his 
right to the plaintiff, and that in consequence 
thereof the sheriff made him a bill of sale that gave him 
the legal title. The jury have passed upon the facts un- 
der this charge, and have found for the plaintiff, and as 
no exception can be taken to the cliarge, and as the 
judge was not dissatisfied with the verdict, the rule for 
a new trial must be discharged. 


Per Curiam.—Let the judgment be affirmed. 


Approved. Bailey v. Morgan, 44 N. C., 352. 
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JOHN PARKER, administrator of William Parker, v. EXUM 
LEWIS, administrator of Richard H. Dicken. 


From Edgecomb. 


1. Funeral expenses areacharge upon theassets, independently of any 
promise by the administrator, and if proper to the estate and 
degree of the deceased, must be preferred to all other debts. 

2. The questionof propriety involves init the enquiry, whether funeral 
expenses were unnecessarily and officiously incurred by a 


stranger. 

Fer HENDERSON, Judge.—The case of Gregory v. Hooker was decided 
upon the ground that notice was not given the defendant of a 
charge for funeral expenses, and does not affect their priority 
in a course of administration. 


Assumpsit brought to recover the balance of an ac- 
count, including the sum of thirty-seven dollars for the 
funeral expenses of the defendant’s intestate. 

On the issue of fully administered, it appeared that 
the defendant had notice of the claim before the action 
was brought, and the only question was, whether the 
defendant could retain the assets in his hands to satisfy 
a judgment he had obtained against the intestate in his 
lifetime. 

His Honor, Judge Norwoop, informed the jury that 
funeral expenses were preferred to debts of record, that 

the administrator was liable for them in his char- 
(22) acter of administrator, without a previous request 
or promise. 

Under this charge the jury returned a verdict for the 
plaintiff, and the defendant appealed. 


No counsel appeared for the appellant. 
Mordecai, for the plaintiff. 


HENDERSON, Judge.—Funeral expenses are to be paid 
in preference to any other debt, out of the assets of the 
deceased, not excepting debts due by record, even to the 
sovereign. They form a charge upon the assets, inde- 
pendently of any promise by the executor or adminis- 
trator, upon the ascertainment of the fact that they are 
of that description, and proper for the estate and degree 
of the deceased. These enquiries, however, of course. 
leave open the question whether they were unnecessarily 
or officiously incurred by astranger. We disclaim the 

[19] 





IN-THE SUPREME COURT. [13 





YARBOROUGH vy. STATE BANK. 





intention of weakening the claim of these expenses to a 
priority when we decided the case of Gregory v. Hooker’s 
Administrator, 8 N. C., 394. But we should say again, 
in a case like the one alluded to, that notice of the fact 
that a pillow had been furnished, and was claimed as a 
funeral charge, should have been given before the action 
was brought and the assets exhausted. For although 
the pillow might have been entered in the account, yet 
it contained a great variety of articles, and was not pre- 
sented as for a funeral charge, or any part thereof; nor 
was it made known that it contained any such item. In 
that case we did not pretend to say what would have 
been the rule if the executor had taken no orders for the 
interment of the deceased. But that an individual, who 
had contributed in so small degree to those expenses, 
could not, without previous notice, sustain an action 
against an administrator. For if the rule of law was 
different the administrator might, without any default 
on his part, be subjected to as many actions as there 
were items, of which the funeral bill was composed. 
We concur in opinion with the judge below, 
(23) that these funeral charges, had a priority in a 
course of administration over the debts set up as 
a protection to the assets in the hands of the defendant. 


Per Curiam.—Let the judgment be affirmed. 
Approved. Hard v. Jones, 44 N. C., 127. 








RICHARD F. YARBOROUGH AND NATHAN PERRY v. THE 
PRESIDENT AND DIRECTORS OF THE STATE BANK. 


From Franklin. 


1. A levy made and returned is waived by taking out an alias fi.fa. A 
venditioni with an alias fi. fa. clause is the proper writ to keep 
up the lien created by the levy, and the relation of the process, 
to the teste of the original fi. fa. 

2. An alias fi. fa. although founded on one which was returned “too 
late to hand,” has a lien on goods from the teste of the first. 

3. A sheriff has a righit, at his own peril, to apply money raised under 
final process, to any writ in his hands. Therefore, where a 
sheriff had a number of fi. fas. in his hands, of equal teste, one 
of which was an alias founded on a prior return of “too late to 
hand,” and being indemnifted by the plaintiff in a junior fi. fa. 
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sold property, and returned that he would not have acted under 
any of the writs without an indemnity. It was held that the 
sheriff, by his return, had appropriated the money made, to the 
writ on which he was indemnified, and that the plaintiff in the 
junior fi. fa. was entitled to it, not only in preference to those 
writs whieh were in all respects equal to his, but also as to 
the alias. 

4. Is the sheriff bound to act under an execution at his own peril, and 
can he in any case demand an indemnity. Quere? 

5. If bound thus to act, is the above return false as to the other writs 
in his hands. Quere? 


At June term, 1828, of Franklin County Court the 
sheriff of that county had in his hands the following 
writs of fiert facias, all, except those issued by a justice 
of the peace, tested of the preceding term of that Court, 
viz. : 

No. 1. In favor of the State Bank, against Thomas 
Yarborough, Lark -Fox and James C. Jones, issued the 
17th March, 1828. 

No. 75. In favor of the same plaintiff, against 
(24) Thomas Yarborough and Henry Y. Houze, issued 
the 4th of April, 1828. 

No. 76. In favor of Samuel Robinson, against Thomas 
Yarborough, also issued on the 4th of April, 4828. 

No. 10. In favor of Richard F. Yarborough, against 
Thomas Yarborough, issued the 27th of March, 1828. 

No. 8. In favor of Sylvester Sledge, against Thomas 
Yarborough, issued the 27th of March, 1828. 

All of these were original writs, except No. 10, which 
was an alias fi. fa., the original of which had been re- 
turned ‘‘too late to hand.’’ At the same time the 
sheriff had in his hands two alias fi. fas, in favor of Na- 
than Perry, issued by a justice of the peace on the 16th 
of May, 1828, and returned as levied upon a colt, which 
was sold for twenty-five dollars, to the plaintiff in the 
execution. The last-mentioned writs were founded on 
two fi. fas. issued the 18th day of February, 1828, which 
were returned ‘‘levied the 19th February, 1828, on one 
negro man Edmund, and on the 12th May, 1828, on a 
wagon and colt.’’ 

On these several writs, the sheriff made the following 
return: ‘‘ All the above writs of fi. fas. (setting them 
out specially) came into my hands before I took any 
steps on any of them. No. 1, the first, No. 10 next, 
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No. 8 next, Nos. 75 and 76 together, and before I levied. 
With all of them in my hands, I was requested by Lark 
Fox and James C. Jones to seize upon the property of 
Thomas Yarborough, to satisfy the execution No. 1, and 
to induce me to do so, they gave me an indemnity on 
the 1st of April, 1828, and accordingly on the 4th of 
April, 1828, I seized the following negroes, having in 
company with Fox and Jones, spent several days in pur- 
suit of them.’’ (The return then set forth the names of 
the negroes, and the result of the sales, showing the 
sum of six hundred and fifteen dollars as all received, 

which was paid into Court, but was far short 

(25) of the aggregate amount of the executions, and 

that no other property of the defendant was to 
be found.) The sheriff then returned that ‘‘ without 
an indemnity, I should not have levied any of the afore- 
said executions on the said negroes, because they were 
claimed by J. L. as a trustee. 

On the day of sale, Lark Fox and James C. Jones called 
out aloud, and expressed a willingness that any other 
persons might join in the indemnity who pleased. No 
one did join. Whether the plaintiffs were present or 
not I cannot say, but I think they were not, except D. 
M. Lewis, the agent of R. F. Yarborough, who refused 
to enter into the general indemnity given by Fox and 
Jones, but offered an indemnity for selling to the amount 
of R. F. Yarborough’s execution, but no further. At 
the time of the above levy I had in my hands the two 
executions herewith returned, issued by a justice of the 
peace (those set forth above); with them I also return 
the sum of twenty-five dollars, and submit the whole 
case to the Court.”’ 

On a rule obtained by R. F. Yarborough and Nathan 
Perry, the County Court directed the sum of six hun- 
dred and fifteen dollars paid into office by the sheriff, to 
be applied exclusively to the satisfaction of execution 
No. 1, and the sum of twenty-five dollars made by the 
sale of the colt, to be applied exclusively to the satisfac- 
tion of R. F. Yarborough’s execution (No. 10); from 
which judgment R. F. Yarborough and Nathan Perry 
apnealed to the Superior Court. 

On the last fall circuit, his Honor, Judge Norwoop, 
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reversed this judgment, and directed that the money 
paid into the office by the sheriff should be applied first 
to the satisfaction of the execution in favor of Richard 
F. Yarborough (No. 10), next to the two executions is- 
sued by the justice in favor of Nathan Perry, and that 
any balance should be applied ratably to the discharge 
of all the other executions. From this judgment, the 
president and directors of the State Bank appealed to 
this Court. 


Badger, for the appellants, insisted— 


(26) 1st. That, in reason and justice, the party who 
gave the indemnity, and who was the moving 
cause of making the money, should be first paid. He 
contended that the case of Green v. Johnson, 9 N. C., 
309, was decided upon its particular facts, and that no 
cause in this Court had gone the length of settling that 
the plaintiff in a prior execution, without any exertion 
or responsibility, can take advantage of the risk and 
diligence of the plaintiff in a junior execution, and ab- 
sorb the product of that risk and diligence. As to those 
executions, which were in all respects equal to that of 
the appellants, the latter having in his favor active dili- 
gence, has the advantage throughout. 
2d. He contended that the offer of Yarborough to in- 
demnify to the amount of his execution was illusory, 
and left him all the benefit at the risk of the appel- 
lants. 
3d. That the original fi. fa. on which Yarborough’s 
alias issued, being returned ‘‘ too late to hand,’’ it gave 
him no priority ; the alias must be considered as having 
its binding force from its own teste only, and not that of 
the writ upon which it was founded; as to give the 
plaintiff a priority, he ought to do something which 
clearly shows an intention to press his execution—he 
ought to put it in the hands of the sheriff, in time for 
the latter to make a levy, and do nothing to disturb the 
execution of it. 
4th. He contended that the judge below, had clearly 
erred in directing the justice’s executions in favor of 
Perry to be satisfied. The teste of all the other writs 
overreached their dates ; and as the plaintiff in them had 
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not taken a venditioni exponas, he had given up the ad- 
vantage of his prior levy ; for this was cited Doe ex dem. 
Amyett vy. Backhouse, 7 N. C., 65. 


W. H. Haywood, contra, insisted that under the de- 
cisions of this Court in Brasfield vy. Whitaker, 11 N. C., 
309, Green v. Johnson, 9 N. C., 309, Gilky v. Dick- 
(27) inson, Ib., 341, Richard F. Yarborough was en- 
titled to a priority. He contended that his offer to 
indemnify the sheriff to the amount of his execution 
was fair and reasonable, and all that a prudent man 
could do. By forcing him to join in a general indem- 
nity, his interest was thereby complicated with that of 
many others, from which it was perfectly distinct, and 
he was made to guarantee the solvency of all the plain- 
tiffs in the executions. 


Henperson, Judge.—I understand very distinctly 
from the sheriff’s return, taking it all together, that he 
raised the money brought into Court, except twenty-five 
dollars, upon the execution in which he was indemnified 
in acting by Fox and Jones, and which he identifies in 
the return as No. 1. For although he sets out at large 
all the executions which came to his hands, he expressly 
says that he required an indemnity before he would act 
in any, and that when he did act it was in consequence 
of the indemnity. Thus, in my opinion, he exclusively 
appropriated the proceeds of the property seized to that 
execution under which he declares that he acted; and 
that as to the other executions he returns that he found 
no property of the defendant Yarborough wherewith to 
satisfy them. We can in no other sense understand his 
return; for he still holds to his indemnity, which he 
cannot do without thus appropriating the money. To 
make his return consistent throughout we must so un- 
derstand him; and if it be false as to the other execu- 
tions he is liable for its falsity to the plaintiffs in them ; 
and if subjected, according to his own declarations, he 
will have no right to complain, for he expressly says that 
had he not been indemnified he would not have seized 
the property which produced the six hundred and fifteen 
dollars. He will then be placed in the situation in which 
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he would have placed himself, as he says, but. for the 
indemnity, and as the indemnity given by Fox and 
Jones put him in action, it is but fair to give them on 

whose behalf they acted the benefit of that ac- 

(28) tion. In cases where the sheriff has in his hands 

more than one execution it is certainly competent 
for him to act under either, and subject himself for an 
improper preference. In this case the sheriff has at- 
tempted to retain his indemnity, and not to secure to 
those who indemnified him the benefit which was to re- 
sult to them, as he still clings to the indemnity, and 
will not appropriate the proceeds of those acts, which 
he acknowledges arose solely from it, to the benefit of 
those who gave it. I wish to express no opinion, whether 
the sheriff can even in cases of doubt and difficulty re- 
quire an indemnity: whether he is not bound to act at 
his peril. It is sufficient that in this case he has ac- 
cepted and acted under one. 

As to the indemnity offered by Lewis as agent of R. F. 
Yarborough, it is sufficient to say, as far as these appel- 
lants are concerned, that it was not given. As to the 
twenty-five dollars, I think that it should be applied to 
the alias execution in favor of R. F. Yarborough, for 
although the original execution issued too late to enable 
the sheriff to act under it, yet I think that it created a 
lien on the goods from the teste, according to the decision 
of this Court in the case of Brasfield v. Whitaker, which 
lien was continued by the alias. Although there is some- 
thing like an appropriation by the sheriff of this money 
to the justice’s executions—for he returns it with them— 
yet it is not sufficiently explicit to warrant us in saying 
that he has done so; for I infer that he has left that 
matter to the Court. The priority acquired by the levy 
of the first justice’s execution I think was lost by taking 
out another general fi. fa. 


Hat, Judge.—The money made by the sheriff was 
first directed to be applied to the discharge of the alias 
execution of Richard F. Yarborough ; the original execu- 
tion which preceded it was. returned by the sheriff too 

late to hand. It does not appear that it had been 
(29) put into his hands in time for him to act un- 
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der it; if not, it created no lien, and of course the alias 
execution must share the fate of those with which it 
bears equal teste. The second application of the money 
by the sheriff was directed to the discharge of Nathan 
Perry’s executions. They are dated the 16th day of 
May, A. D. 1828; had each been preceded by an original 
execution bearing date the 18th day of February, 1828, 
which were returned ‘‘ levied upon one negro man, Ed- 
mund, a wagon and a colt, the property of Thomas 
Yarborough.’ If a venditioni exponas with an alias fi. fa. 
clause had afterwards issued, such process would have 
continued the lien upon the defendant’s property from 
the teste of the first writs, provided they had not been 
satisfied by the proceeds of the sales under the venditioni 
evponas, which might have been the case. But as no 
venditioni exponas issued, the alias fi. fas. can have no 
preference over executions bearing equal teste, and must 
yield to those which are before them. 

The return of the sheriff is made part of the case, and 
must be taken as true. In deciding upon that, it is not 
intended to decide any question between the sheriff and 
the creditors, but only those arising between the execu- 
tion creditors. 

Then it is assumed as a fact that in case the indem- 
nity had not been given, the sheriff would not have levied 
upon the property, because it was too doubtful whether 
the defendant had any title to it—whether the title had 
not passed from him. As the State Bank, or its agents, 
indemnified him, and must suffer in case the property 
proves not to be the defendant’s, so they ought to be 
gainers, and have their execution satisfied in case it 
turns out to be his. This seems to be the justice of the 
case, and no principle of law has been shown that im- 
pugned it. 

Per Curiam.—Let the judgment be reversed, and 

(30) apply six hundred and fifteen dollars of the money 

in office solely to the satisfaction of the execution 

in favor of the State Bank against Thomas Yarborough, 

Lark Fox and James C. Jones, and applying the remain- 

ing twenty-five dollars to the satisfaction of the execu- 
tion in favor of R. F. Yarborough. 

Approved. Washington v. Saunders, 343 Post. ; Bates 
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y. Lilly, 65 N. C., 232; Harding v. Spivey, 27 N. C., 63; 
McIver v. Ruter, 60 N. C., 56; Ister v. Brown, 66 N. C., 
556; James v. West, 75 N. C., 290; Pasowr v. Rhyne, 82 


N. C., 149. 








GEORGE WILSON vy. STEPHEN B. FORBES, administrator of 
Thomas O. Bryan. 


From Craven. 


. The English rule for determining whether a river is navigable or 
not, viz., the ebb and tlow of the tide, is not applicable in this 


State. 
. What general rule shall be adopted to determine the character of a 


water course. Quere? 

. But a stream eight feet deep, sixty yards wide, and with an unob- 
structed navigation for sea vessels from its mouth to the 
ocean, is a navigable stream, and its edge at low water mark 
is the boundary of the adjacent land 

. A covenant of seizin is broken if the vendor has no right to sell all 
the land within the boundaries of his deed. 

. The measure of damages upon a covenantof seizinisthe price paid 


for the land and the interest upon it. 

. But if the vendee goes into possession under the deed, and his title 
is rendered perfect by the act of limitations, he is only entitled 
to nominal damages for a breach of the covenant of seizin. 

Covenant tried before Martin, Judge, on the last 
circuit. 

The defendant’s intestate on the 7th of September, 
1818, conveyed to the plaintiff a tract of land ‘‘ begin- 
ning at the mouth of North or Jemmy’s creek, and 
thence running down Trent river to the line of land for- 
merly belonging to Mrs. Edwards; thence along that 
line north, five degrees east, four hundred poles, to the 
back line of Castage’s patent; thence west with said 
patent line to a branch now called Springfield branch ; 

, thence down said branch to a cypress at the 
(31) mouth thereof—Castage’s corner; thence down 

the various courses of said North or Jemmy’s 
creek to the beginning, being part of the land granted 
to James Castage by patent bearing date November 12, 
1713.” 

The deed contained the following covenants : 

‘* And the said Thomas O. Bryan, for himself and his 
heirs, doth covenant with the said George Wilson, his 
heirs and assigns, that he hath good right and absolute 
authority to grant, bargain and sell the premises afore- 
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said ; that the said premises are free and clear from every 
incumbrance ; that there are within ‘the lines aforesaid 
hereby granted and conveyed not less than three hun- 
dred and eighty-seven acres of land, and that he will 
warrant and defend the same to the said George Wilson, 
his heirs and assigns, against the lawful claims of all 
persons. And the said George Wilson covenants with 
the said Thomas O. Bryan that upon a resurvey of the 
premises hereby granted, should there be a greater 
quantity of land than the said Thomas O. Bryan hath 
herein warranted, that is to say, than three hundred and 
eighty-seven acres, the said George Wilson will pay to 
the said Thomas QO. Bryan for every acre above the said 
quantity herein warranted at the rate of twenty dollars 
the acre.”’ 

The only breach assigned was of the covenant of seisin. 

A survey of the land was made, and a plot of it was 
part of the case, which is represented by the annexed 
diagram : 

DIAGRAM. 


TRENT RIVER. 
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Castage’s patent was produced on the trial ; the back 
lines of it were as follows: ‘‘ From a hickory (con- 
tended by the defendant to be either at C or G in the 
diagram) south eighty degrees west, one hundred poles 
to a poplar at the side of a branch, thence south thirty- 
five degrees west forty poles, south fifty-one west forty 
poles, thence south eighty-two west thirty-six poles, to 
the mouth of the creek, then &c.”’ 

The plaintiff contended, that the lines denoted in the 
diagram by the letters A, B, C and D, and Springfield 
branch to its mouth at K, and thence down Jemmy’s 
creek to its mouth at A. was the boundary described in 
the deed, and that the covenant of seizin applied to all 
the land within those limits. 

The defendant contended that the back lines of 
(33) his deed were the back lines of Castage’s patent, 
wherever they were, and that those lines were 
designated on the diagram, either by the letters A, B, 
C, D, E, F and K, or by the letters A, B, G, H, I, J and 
K, leaving out of the boundaries of the deed the land in 
the bend of Springfield branch. Between these two 
boundaries there were two plantations, one of which 
had been cleared for twenty-five years, and the other for 
a longer period—both held adversely to the title of the 
defendant. 

By the survey it appeared that there were within the 
boundary contended for by the plaintiff four hundred 
acres of land, and within those designated by the letters 
A, B, C, D, E, F and K, measuring to the margin of 
Jemmy’s creek, three hundred and forty-eight acres, 
the title of which was undisputed; that between the 
thread or middle of the creek, and its margin at low- 
water mark, there were seven acres of land covered with 
water, and consequently, that by measuring to the mid- 
dle of the creek, there were within the last-mentioned 
boundaries three hundred and fifty-five acres. 

Jemmy’s creek enters into Trent river, a few miles 
above Newbern; it is sixty yards wide at its mouth; 
becomes wider higher up, and its average width to the 
mouth of Springfield branch, is from sixty to one hun- 
dred yards. The depth of water at its mouth is twelve 
or fifteen feet, and from six to eight feet to the mouth of 
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Springfield branch. There exists in it no regular ebb 
and flow of the tide corresponding to that of the ocean. 
But the tide ebbs and flows in it in the same way that 
it does in the Neuse and Trent rivers. It is navigated 
by the owners of the adjacent land with flats loaded 
with wood. ' 

It was in proof that the plaintiff had cleared and cul- 
tivated a field in the bend of Springfield branch, for ten 
or twelve years before the trial in the Court below. 

His honor instructed the jury that Jemmy’s 
(34) creek was a navigable water-course, and that the 
true boundary of the land on the side of the creek 
was the edge of the water at low-water mark, and not 
the tread or middle of the channel; that the boundary 
of the land conveyed by the deed, and which was within 
the covenant of seizin, was the lines of the plot until it 
struck Springfield branch, and then the meanders of 
that, and that if adverse possession of any of the land 
included within that boundary was held by any person 
at the date of the deed the covenant of seisin was broken; 
and further, that if the defendant had not title at the 
date of his deed to all the land within the meanders of 
Springfield branch, there was also a breach of his cove- 
nant; that if they found for the plaintiff, the rule of 
damages, if the land had been paid for, was the price 
paid for it, and the interest; that if the land had not 
been paid for, the rule was to give the difference between 
the price to be given and the real value, if it was greater 
than the agreed price ; that if the plaintiff, availing him- 
self of the deed, and of a continued possession under it 
for seven years, had thereby acquired an undefeasible 
title, the damages should be nominal. 

The jury returned a verdict for the plaintiff, and as- 
sessed the damages to seven hundred and eighty dollars 
principal, and four hundred and seventy-three dollars 
and eighty-five cents interest ; and judgment being ren- 
dered accordingly, the defendant appealed. 


The case was argued at length by Badger, for the ap- 
pellant, and Gaston, contra, but the reporter was not in 


Court at the time. 


Henperson, Judge.—It is clear that by the rule 
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adopted in England, navigable waters are distinguished 
from others, by the ebbing and flowing of the tides. 
But this rule is entirely inapplicable to our situation, 
arising both from the great length of our rivers, extend- 
ing far into the interior, and the sand-bars and other 

obstructions at their mouths. By that rule Albe- 

(35) marle and Pamlico sounds, which are inland seas, 

would not be deemed navigable waters, and would 
be the subject of private property. What general rule 
shall be adopted, this case does not require me to deter- 
mine, were I competent to it. But I think it must be 
admitted that a creek or river, such as this appears to be, 
wide and deep enough for sea vessels to navigate, and 
without any obstruction to this navigation from its 
mouth to the ocean, and the limit of whose waters is 
not higher nor as high as the flowing of the tides upon 
our sea-coasts, is a navigable stream within the general 
rule. I therefore concur with the judge below that the 
margin of the water was the boundary of the grant, and 
that the land covered by the water, to the middle of the 
stream, was not to be taken into computation in ascer- 
taining the quantity. 

I concur also with the judge that the covenants of the 
deed were broken if the deed covered lands of which the 
grantor was not seized—that is, authorized to sell and 
convey at the date of the deed, yet that the grantee was 
entitled to nominal damages only if the plaintiff’s pos- 
session under the deed had ripened into a good title un- 
- der the statute of limitations. And from the clear and 
explicit manner in which he makes the latter declaration, 
and his refusal to grant a new trial, | must understand 
that the adverse possession spoken of, for more than 
twenty-five years, between the two lines C, E, K, and 
C, H, K, was accompanied with color of title, embracing 
all the lands comprehended in the deed to which the 
grantor had not title, and especially the lands lying in 
the bend of the branch; for without such color the doc- 
trines of the judge would have led to a different verdict, 
and it seems he approved of the verdict in this case, for 
he refused to grant a new trial. This view of the case 
is much strengthened by the fact that these possessions 
were adverse, which presupposes color of title, at least 

[31] 





IN THE SUPREME COURT. [13 





WItson v. Forbes. 





beyond the limits of actual occupancy. But at 
(36) most this was matter of evidence, and we will 
presume that it tended to establish such facts as 
support the verdict. It is unnecessary to examine into 
the correctness of the charge making the actual value of 
the lands and not the price given the measure of dam- 
ages—that is, enabling a plaintiff to recover damages 
for the fancied loss of a good bargain, as in this case it 
produced no practical results, I am of opinion, there- 
fore, that the rule for a new trial be discharged. 


Hau, Judge.—The covenant sued upon must be taken 
as a covenant of seizin, and the question submitted to the 
jury was whether the defendant’s intestate had sezzin in 
the lands sold to the plaintiff. 

The plaintiff contended that one line of the boundary 
of the land—the only one in dispute—runs from the let- 
ter C in the plan until it strikes Springfield branch at 
the letter D, and thence along the branch, as it mean- 
ders, to the mouth thereof at the letter K. The defen- 
dant contended that the boundary set forth in his deed 
was the back line of Castage’s patent, which was desig- 
nated in the plan either from the letter C by H to K or 
from the letter C by E to K—either line leaving out the 
land in the bend of the branch. There are four hundred 
acres within the lines contended for by the plaintiff, and 
three hundred and forty-eight acres within those con- 
tended for by the defendant, of which it is admitted his 
intestate had seizin. But if he conveyed as the plaintiff - 
contends, and was not seized of the land between C, D, 
E, K, and the Springfield branch, there was a breach of 
the covenant of seizin as to fifty-two acres. 

There is another covenant in the deed besides the one 
sued on, viz., that there was not less than three hundred 
and eighty-seven acres conveyed by the deed. The jury 
may have taken that as their guide, and deducting three 
hundred and forty-eight acres from three hundred and 
eighty-seven thirty-nine acres would remain ; for a want 
of seizin, in which the jury may have given their ver- 

dict. Be that as it may, the evidence offered to 
(37) the jury is not made part of the case sent here. 
It was placed before them ; they have acted upon 
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it; the presiding judge approved of it, and it is not for 
this Court to disturb their verdict. 

One remark may be made (though the case does not 
require it): If the line C, D, E, K, was the true line, 
as the defendant contended, he conveyed only three hun- 
dred and forty-eight acres; whereas he covenanted that 
the lines of the deed contained three hundred and eighty- 
seven acres. So that he would, in case he was sued 
upon that covenant, be answerable for thirty-nine acres ; 
in which case he would stand precisely as he now does. 

There does not appear to be any part of the judge’s 
charge at variance with the defendant’s rights, unless 
the following objections are sustainable : 

The judge instructed the jury, that Jemmy’s creek 
was a navigable stream, and that the true boundary was 
its water edge at low-water mark, and not the thread or 
middle of the channel. On this subject it becomes ne- 
cessary to examine the acts of assembly on the subject 
of entering and surveying lands. The act of 1715 
(Rev. chap. 6, sec. 3) directs surveyors in ‘‘ surveying 
and laying out all lands that lie on navigable rivers and 
creeks, that they shall run a full mile in a direct course, 
into the woods, and each opposite line shall run parallel 
with the other, if it can be admitted for other persons’ 
lines or rivers or creeks.’’ The fourth section declares 
that no surveyor shall survey or lay out more than six 
hundred and forty acres in one tract. The act of 1777 
(Rey. chap. 114, sec. 10), directs that ‘‘ no survey shall 
be made without chain carriers, who shall actually 
measure the land surveyed, and such chain carriers shall 
be sworn to measure justly and truly; that every survey 
shall be bounded by natural boundaries, or right lines 
running to the cardinal points, unless such lines interfere 
with lands already granted or surveyed, or unless when 
the survey shall be made on any navigable water, in 
which last case the water shall form one side of the 

survey, provided that nothing herein contained 

(38) shall be construed to prevent any person from en- 

tering a claim to any island or islands in naviga- 

ble waters, &c.’’ By the law of England, generally 

speaking, waters are only considered to be navigable 

where the tide flows and ebbs. I think that part of the 
13-5 £33] 
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English law is not applicable to the waters and streams 
of this State. But few of them could be marked by 
such a distinction. There can be no essential difference 
for the purposes of navigation, whether the water be 
salt or fresh, or whether the tides regularly flow and ebb 
or not. And of this opinion the legislature seems to 
have been, when they passed the laws above recited. 
When they speak of actual admeasurement by chain car- 
riers on oath, they did not contemplate an actual admea- 
surement of the land forming the bed of such a stream 
as Jemmy’s creek. When they speak of a survey con- 
taining six hundred and forty acres, made on a naviga- 
ble water or creek, and the water forming one side of the 
survey, they did not intend that the bed of the river, to 
the middle of it, should be part of the survey. When 
they direct surveyors to run a mile into the woods from 
a water course, and to run each opposite line parallel 
with the other, so as to include six hundred and forty 
acres, it is preposterous to suppose that the bed of the 
river is to be a part of it, as there would be the required 
quantity without it. I have no doubt that the charge of 
the judge was right, that Jemmy’s creek is such a navi- 
gable stream as the before recited acts of assembly 
contemplated. 

It may be asked of what size a creek must be to make 
it navigable? I answer, that in the solution of this 
question embarrassment may be encountered ; but when 
it is necessary to give it, we will do it as well as we can. 
The decision of this case does not call for it. Neither 
is it necessary in this case to inquire, what are the rights 
of the proprietors of lands on navigable waters, to the 
thread or middle of the stream. Such inquiry is not 
called for, and, at best, would be only speculative. 

Secondly, when the judge instructed the jury 

(39) that an adverse possession of the land sold, at the 

time of the sale, would be a breach of the cove- 

nant of seizin, I understand him to mean that kind of 

adverse possession which only could amount to a breach, 
viz., an adverse possession under a color of title. 

Thirdly, when he directed the jury to give the value 
of the land at the date of the covenant, if he meant the 
value of the land without regard to the purchase money, 
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it was contrary to the opinion of the Court in the case 
of Phillips vy. Smith, and Hoodenpyle v. McDowel’s Exe- 
cutor, 4 N. C., 475. In those cases the purchase money, 
with interest, was established as the rule of damages in 
case of eviction. 

However, that cannot be a ground of objection here, 
because the jury allowed the amount of the purchase 
money, With interest, in assessing damages. And it is 
thus proved; the land stipulated to be sold was three 
hundred and eighty-seven acres, for which seven thou- 
sand seven hundred and forty dollars was given—that 
is, twenty dollars per acre. The jury valued the thirty- 
nine acres of which the defendant had not seizin, at 
seven hundred and eighty dollars, with interest, which 
was twenty dollars per acre. 

Fourthly, the judge further directed the jury that if 
the plaintiff, availing himself of the defendant’s deed, 
had continued possession under it for seven years, and 
had by that means acquired a valid and indefeasible 
title, they should give only nominal damages. To this 
part of the charge no objection is taken. Whether the 
fact was so proved or not this Court has no means of 
ascertaining. 

I therefore think there was no misdirection given to 
the jury as to the facts on which they have found their 
verdict, and that the rule for a new trial should be 
discharged. 


Per Curiam.—Let the judgment be affirmed. 


Approved. Dowd vy. Faucett, 15 N.C., 92; Price v. Deal, 
90 N. C., 290; Williams vy. Buchanan, 23 N. C. 535; 
Hodges v. Williams, 95 N. C., 331; Collins v. Benburg 
25 N. C.,118; Fagan v. Armistead, 33 N. C., 433; St. v. 
Dibble, 49 N. C., 107; St. v. Glen, 52 N. C., 321. 








Den ex dem. of HOWEL L. RIDLEY AND WILLIAM M. SNEAD v. 
JOSEPH M. McGEHEE. 


(40) From Caswell. 


1. It seems that a deed of trust made after the passage of the act of 
1820 (Rey. chap. 1037), and before the 1st of June, 1821, need 
not be registered within six months. 
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2. But deeds of trust of the above date are by thatact placed upon the 
footing of mortgages in respect to creditors and purchasers, 
and are not included within the usual acts extending the time 
for the registration of grants, mesne conveyances, &c. 

3. Where a deed of trust was proved within the prescribed period, and 
an entry made of the probate and order of registration, but the 
fees not being paid, the clerk informed the person who brought 
it that it should not be registered, and offered it to him again, 
It was held, that while the entry remained parol evidence was 
not admissible to contradict it, and that the default of the 
clerk in not handing it to the register did not affect the right of 
the vendee. 


Ejectment for a lot in the town of Milton, tried on 
the last circuit before Rurrin, Judge. The lessors of 
the plaintiff claimed under a deed made by one Sims to 
one Smith, dated the 26th day of March, 1821, in trust 
to indemnify them as sureties of the vendor in an injunc- 
tion bond. The deed was in common form, contained 
the usual power of sale, and on it was endorsed a certi- 
ficate of probate and an order for its registration, dated 
of the July term, 1821, of Caswell County Court, and 
also a certificate of its registration, which was without 
a date. 

The defendant claimed under a sheriff’s deed dated 
the 9th day of May, 1822, which was founded on a 
judgment obtained against Sims at July term, 1821, of 
Caswell County Court, from which term a fi. fa. issued, 
was levied upon the lot, and had been followed by regu- 
lar issues of venditionis until the sale. 

The defendant then proved by the deputy clerk of 
the County Court that he and the clerk were both in 
Court when the deed to John Smith was brought in by 

Farley, one of the attesting witnesses, for probate ; 

(41) that after the probate was taken the principal 
clerk asked Farley for the fees of the clerk and 
register, to which he replied that no money had been 
sent by him for that purpose, and that he should not 
pay them; that thereupon the clerk refused to keep the 
deed, and offered it to Farley, who declined having any- 
thing to do with it; that witness—the deputy—took the 
deed, with many others which had been proved at the 
same term, and wrote on it the usual certificate of pro- 
bate, and inserted in the minutes of the Court the probate 
and the order of registration ; that a few days after July 
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term, 1821, the clerk examined the deeds which had been 
proved at that term, for the purpose of seeing if the cer- 
tificates were properly made and of handing them to the 
register ; that when he found the deed in question among 
them he became angry with the witness for certifying the 
probate, and ordered him not to give it to the register, 
as the fees had not been paid; and that accordingly the 
deed was kept until the 10th of April, 1822, when the 
witness saw Smith, the vendee, and informed him of the 
facts above mentioned—upon which he paid the fees, and 
the deed was handed to the register and immediately 
registered. 

The lessors of the plaintiff then produced and read in 
evidence, from the minutes of the County Court of July 
term, 1821, the entry of the probate of the deed, and the 
order for the registration thereof. The counsel for the 
defendant moved the judge to instruct the jury that the 
lessors of the plaintiff could not recover, because the 
deed of trust to Smith, being dated on the 26th March, 
1821, was not registered within twelve months of its 
date, and that consequently the lien created by the judg- 
ment obtained at July term, 1821, and the execution 
thereon, was in law preferable to it. This motion was 
opposed by the opposite counsel, who contended that the 
deed in question, being executed before the first day of 

Vor. II. 
May, 1821, was not within the act of 1820 (Rev.. 

(42) chap. 1037). That the deed was not a mortgage, 

within the meaning of the act of 1715 (Rev. chap. 
7), because it had no proviso for redemption, but was 
an absolute conveyance in fee simple, with a power of 
sale, and because there was no debt due to the lessors of 
the plaintiff, or to Smith, but only a right in Smith, upon 
a contingency, to sell and raise certain money to indem- 
nify the former, in case they should be compelled to pay 
any thing for Sims; that mortgages and deeds of trust, 
being distinguished from each other by the act of 1820 
and other statutes, the deed to Smith was a conveyance 
of land, other than a mortgage, within the meaning of the 
act of 1715, and the act of 1821 (Taylor’s Revisal, chap. 
1087), entitled ‘‘ An act to extend the time of registra- 
tion of grants, mesne conveyances, powers of attorney, 
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bills of sale, and deeds of gift.’’ That the order of the 
County Court was conclusive that the fees on the deed 
were paid, and was imperative on the clerk and register 
to have the same registered, without any thing else to 
be done by the vendee therein; and that if the act of 
registration was not performed until April, 1822, it did 
not affect the operation of the deed so as to injure the 
rights of those claiming under it. And further, that if 
the registration was to be taken against the lessors of the 
plaintiff, to have been made in April, 1822, only, yet 
that it was good and sufficient under the acts of 1715 and 
1821, inasmuch as it was within two years from the 
passage of the latter; and that the lien under the exe- 
cution was not preferable, because, by the act of 1715, 
twelve months from the date of the deed was allowed for 
its registration, and there was no interval between the 
expiration of the first twelve months after its date and 
the operation of the act of 1821 during which the judg- 
ment and execution under which the defendant claimed 
could create a lien on the land in dispute, because the 
act of 1821 was in force before the expiration of twelve 
months from the date of the deed. 
His honor, being of this opinion, refused to 
(43) give the instructions asked for by the counsel of 
the defendant, but gave those prayed for by the 
counsel for the lessors of the plaintiff, which were ex- 
cepted to; and the jury having returned a verdict for 
the plaintiff, the defendant appealed. 


Badger, for the appellant, contended— 


ist. That the deed was within the operation of the act 
of 1820, and it being an act to suppress fraud, that it 
was entitled to the most liberal construction (19 Viner 
Ab. Statutes, pl. 18, 27, 31, 32, 47, 86 and 151; Co. L., 
268 b; Jb., 381 b; Plowden’s Com., 366, 464, a, b.) 

2d. That if the deed was aided by the act of 1821, as 
to creditors and purchasers, it was only to give it a 
prospective effect; it had no relation except as to the 
parties. 

He contended that most manifestly the deed was not 
aided by the act of 1821, and insisted that if it was, the 
act of 1820 was rendered inoperative, as the usual bien- 
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nial acts would help all deeds of trust made since the 
year 1820. In proof of this he cited the act of 1825 
(Taylor’s Revisal, chap. 224), and compared it with the 
act of 1821, showing them to be in the same words. 

3d. He distinguished this case from those in which it 
had been held that where a party does all the law im- 
poses upon him to procure his deed to be registered, that 
the /aches of the officer shall not affect his rights; and 
contended that the vendee, Smith, was in fault, the wit- 
ness who proved the deed being his agent, and having 
neglected to do that which the law imposed upon the 
vendee, when he had his deed proved, viz., to pay the 
fees of the officers. 


Gaston, contra, contended that the deed was not within 
the operation of the act of 1820; that before that act, 
and supposing it never io have passed, the title of the 

plaintiff was clearly good; that the act of 1820 
(44) applied only to deeds of trust made after the first 
day of June, 1821, and in no sense could the deed 

to Smith be within it. 

He also contended that Smith, the vendee, had done 
all in his power to admit the deed to registration in due 
time, and that the entry of the probate and the order of 
registration was conclusive upon the defendant. He 
cited the cases of Scales vy. Ferrell, 10 N. C., 18; and 
Doe ex dem. Haughton v. Rascoe, Ib., 21. 


Henperson, Judge.—The deed, as regards its regis- 
tration within six months from its date, is not affected by 
the act of 1820, because it was executed before the first 
day of June, 1821; but it is affected by that act so far 
as deeds of trust are by it excepted from the general 
registry act, and placed, in respect to the rights of cred- 
itors and purchasers, upon the footing of mortgages as 
to the time of their registration. It is, therefore, to- 
gether with all other deeds of trust and mortgages, not 
within the operation of the acts giving’ further time for 
the registration of deeds. Every principle which can 
apply to, except a deed executed after the first of June, 
1821, from the operation of those acts, applies with 
equal force to deeds of trust executed before that time, 
and not registered. The policy which induced the legis- 
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lature to except deeds executed before the first of June, 
1821, from the operation of the act of 1820, as to the 
time within which they should be registered, does not 
apply to give them the benefit of the acts allowing 
further time for the registration of deeds. The act of 
1820 places deeds of trust and mortgages, as regards 
the time in which they should be registered, as to cred- 
itors and purchasers, into a distinct class ; and although, 
for peculiar reasons, deeds executed before the first of 
June, 1821, were excepted out of the operation of the 
act, yet the exception does not affect their classification, 
and they shall, not by construction, be embraced 
(45) by the general words of the acts giving further 
time, because the mischief as to them is in all 
respects similar to that of those executed after the first 
of June, 1821. 

I am inclined also to think that the fair construction 
of the act of 1820 is that all deeds of trust executed be- 
fore the Ist of June, 1821, shall be registered within six 
months after that time. The time was given for the pur- 
pose of diffusing a knowledge of the law. It could not 
be given for any other reason, and none can be assigned 
why a deed executed on the 3lst of May should have 
twelve menths thereafter allowed for its registration, 
and a deed executed on the next day, the Ist of June, in 
all respects similar except in its date, should only have 
six months. I would not take this liberty with the words 
of the act, could any possible motive be assigned for 
postponing its operation, but that its enactments might 
be known before they became a law. I express this 
opinion with yreat diffidence. But as there is another 
point in the case which I think is decisive for the plain- 
tiff, any error into which I may have fallen in the two 
preceding points cannot be prejudicial to him, and may 
be reconsidered in other cases. The point alluded to is 
as follows: It appears that at July session of Caswell 
Court, next after the date of the deed, it was duly proved 
and ordered to be registered. The vendee then had done 
all that by law he was required todo. It then became 
the duty of the clerk to deliver the deed within ten days 
to the register, and it was his duty to register it. As to 
the vendee I must consider the ceremony as complete, 
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for he had done all that the law required of him. And 
if not done, he who has been merely a passive stranger, 
and who has received an injury by the non-performance, 
must have recourse to that officer who has been to blame 
in the omission, not to him who has been active and fol- 
lowed the path pointed out by law, and has done all that 
was required. Such has been the language of our Courts 
on several occasions, where the party had done 
(46) what the law required, and the officer who was 
then to act had omitted to perform his duty. I 
do not think that it is even a balancing point, when the 
question is which of two persons is to suffer—a stranger 
who has been passive, and one who has been active and 
done what was required of him. If in this case the de- 
fendant has sustained any injury from the want of actual 
registration, let him seek redress from the defaulting 
officer. It will be perceived that I have disregarded the 
parol evidence that the fees due on the probate of the 
deed had not been paid, and that the clerk offered to re- 
turn it to the person who handed it in, and apprised 
him that it would not be registered unless the fees 
were paid. The record is at variance with this ; it states 
that the deed was duly proved and ordered to be regis- 
tered. No parol evidence should be heard to contradict 
it. It would place all that we hold dear in jeopardy, 
when the records of our Courts can be thus contradicted. 
If a clerk, upon a deed’s being handed in and proved, 
makes an entry on his docket to that effect, and even 
endorses the entry on the deed, under a belief that the 
fees would be immediately paid, and should find himself 
mistaken, upon his mentioning this to the Court, the en- 
try would be impugned by their order. By this means 
the clerk would be protected from impositions. Having 
failed to do this, but having permitted the entry to re- 
main on the record, and even endorsed on the deed, no 
matter what words. passed, they must, in opposition to 
the record, be considered as mere idle talk. In fact the 
evidence should not have been received, and when heard 
entirely disregarded. 


Per Curiam.—Let the judgment be affirmed. 
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Doubted. Moore v. Collins, 14 N. C., 126. 
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THE STATE v. ISAAC, a slave. 
(47) From Jones. 


Where a slave has been confined in jail upon an indictment for mur- 
der, and a nolle prosequi is entered, the owner, having had due 
notice of the charge, is liable under the acts of 1793 and 1795 
(Rev. chaps. 381, sec. 2, and 438, sec. 7) for the jail fees, as well 
as the court costs. 


An indictment for murder had been found against the 
prisoner, a slave. 

On the last circuit a nolle prosequi was entered, and 
upon the motion of the owner, who had been duly noti- 
fied of the charge, the prisoner was discharged. But 
his Honor, Judge Martin, ordered the jail fees and 
other costs to be paid by the owner, from which the lat- 
ter appealed to this Court. 


R. H. Jones, Attorney-General, for the State. 
No counsel appeared for the appellant. 


Hai, Judge.—By the act of 1793 (Rev. chap. 381, 
sec. 2) it is declared that where a slave is charged crimi- 
nally, his owner, provided he has notice of it, is bound 
to pay all costs attending the trial, provided also, that 
the slave, if a freeman, would be liable to pay them. 

By the act of 1795 (Rev. chap. 433, sec. 7) it is de- 
clared that every person who shall be committed to a 
public jail, by lawful authority, for any criminal offence, 
or misdemeanor against the State, shall bear all reason- 
able charges for carrying and guarding them to the said 
jail, and also for their support therein until lawfully re- 
leased. And all the estate which the person possessed 
at the time of committing the offence shall be subject to 
the payment of the aforesaid charges and other prison 
fees, in preference to all other demands. 
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From these acts of the legislature it appeas that 
(48) Isaac, if a free man, would be liable for his prison 
fees, and consequently his owner is bound for 


them. 


Per Curiam.—Let the judgment be affirmed. 








THE STATE v. CARTER JONES. 
From Northampton. 


An owner has notice of a capital charge against his slave, in case 
of a conviction, is not only bound to pay the prison fees, but 
also the fee allowed by act of 1797 (Rev. chap. 484) for carrying 
the sentence into execution. 


Negro Charles, the property of the defendant, had 
been convicted of a rape, and executed. 

A question was made before his Honor, Judge Nor- 
woop, on the last circuit, whether the defendant, as the 
owner of the slave, was liable to his prison charges, and 
to the fee of ten dollars allowed for carrying the sentence 
of death into execution. Both questions were decided 
for the State, and the defendant appealed. 


Badger, for the appellant. 
R. H. Jones, Attorney-General, for the State. 


Hai, Judge.—From the two acts of assembly recited 
in the case of the State v. Isaac, decided at this term 
(vide the last case), the defendant Jones, the owner of 
the slave, is liable for the costs of prosecution against 
him, because if the slave had been a free man his estate 
would be liable. 

With respect to the fee of five pounds for executing 
Charles, it is included I think in the costs of prosecu- 
tion. In the act of 1797 (Rev. chap. 484), amongst 
other fees to which the sheriff is entitled for apprehend- 
ing and carrying criminals to jail, ten shillings is allowed 
for carrying any sentence or decree of the Court into 

execution, where the convict is to be corporeally 

(49) punished, and five dollars for the execution and 

decent burial of any one. 
[43] 
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By the same act provision is made for the payment of 
such fees by the State, provided they cannot be got out 
of the estate, or body of the prisioner. But it declares 
that no such claim shall be allowed until a fiert facias 
shall have issued to the county in which the prisoner 
may be supposed to have owned property, and the 
sheriff’s return thereon that nothing was to be found, 
nor until a capias ad satisfaciendum shall have issued, and 
if it was executed upon the body of the criminal, not 
until he discharged himself by taking the oath of insol- 
vency. From this act it appears that the estate of the 
slave would be liable in case he was a free man, it fol- 
lows, of course, that his owner is so. 


Per Curiam.—Let the judgment be affirmed. 


THE STATE v. JOHN CHITTEM. 
From Currituck. 


1. The record of the conviction of a principal felonisadmissible onthe 
trial of the accessary, and is conclusive evidence of the con- 
viction of the principal and prima facie evidence of his guilt. 

2. The rule is the same where the principal felon is a negro and the 
accessary a white man, although the conviction was procured 
by the testimony of negroes, incompetent against the accessary. 

3. On the trial of a white manchargedasaccessary, the principal felon 
being a negro, the testimony of negroes is admissible upon the 
question of the principal’s guilt, but not to prove the incitement 
by the accessary. 

4. The rules of law respecting principal and accessary commented 


upon. 


The prisoner was indicted as an accessary before the 
fact to the murder of Joseph S. Lindsey. The indict- 
ment charged March, a negro slave, to be the principal 
felon. On the trial before his Honor, Judge STRANGE, 
on the last circuit, the prosecuting officer offered in evi- 

dence the record of the conviction of March, which 

(50) was objected to by the counsel for the prisoner. 

The objection was overruled by the presiding 
judge, who charged the jury that the record was con- 
clusive evidence of the conviction of March, and prima 
facie evidence of his guilt; but that the prisoner was at 
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liberty, if he could, to show that, in fact, the principal, 
March, was not guilty. 

The jury found the prisoner guilty, and a motion 
for a new trial being overruled and judgment of death 
awarded, the prisoner appealed. 

A copy of the record of the conviction of March was 
made a part of the case. On the indictment against 
him ‘‘negro Lamb ”’ was endorsed as a witness. 


Gaston, for the appellant. 


The act of 1777 (Rev. chap. 115, sec. 42) declares ne- 
groes incapable in law to be witnesses in any case whatever, 
except against each other. It is indispensable to a con- 
viction of this defendant of the crime alleged that the 
felony charged upon the principal hath been in fact 
committed, and this fact must be be legally established. 
(Foster, 342, 343.) 

It is pretended to be established by a conviction of the 
slave, upon testimony which the law declares is not com- 
petent but against a negro. If the testimony itself is not 
prima facie evidence of the fact, which is necessary to be 
established against this defendant, how can an adjudica- 
tion founded upon such testimony be received as evidence 
of such fact? The testimony itself has the superior claim 
to credit. ‘The defendant would have the benefit of cross- 
examination—an opportunity to discredit it. To admit 
the record is to make derivative and secondary testimony 
of higher authority than that which is original and 
primary. . . 

If such a record could be received as prima facie evi- 
dence, unquestionably it may be met—and how? Shall 
the testimony of negroes be admitted to rebut it? If not, 

what a dreadful operation is given to the rule— 

(51) negro testimony is received to convict, but not 

admitted to acquit! If admitted, then slaves are 
received directly as witnesses in a case not against each 
other, in direct violation of the law. Nor will it stop 
here. If received to repel the charge, the like testimony 
must be admissible to explain and contradict that offered 
by the defendant, and support the prima facie evidence 
originally introduced. Thus the trial of a free white 
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man may be carried on almost exclusively by the means 
of the testimony of negro slaves. 

In truth, the position that the conviction of the prin- 
cipal is prima facie evidence against the accessary is a 
legal absurdity. It is conclusive to establish the fact of 
a conviction, so as to repel any demand of the accessary 
for a postponement of his trial, but it is not evidence at 
all against him of any fact controverted in the trial 
against the principal necessary to be proved against the 
accessary. The reasons alleged are set forth by Foster, 
page 365. He admits it not to be conclusive, because it 
is ‘‘ res inter alias acta.’’ If so, it is wholly inadmissible. 

If this absurdity has been established to a certain ex- 
tent, too firmly to be shaken, care will be taken not to 
carry it beyond the limits to which it has been heretofore 
confined. 


R. H. Jones, Attorney-General, for the State. 


The counsel for the appellant objects to the charge of 
the presiding judge in the court below upon the ground 
that it is not reconcilable to the law as prescribed in the 
latter proviso of section 42 of the act of 1777 (Rev. chap. 
115). It is not insisted on the other side that March, the 
principal, was convicted by the agency of fraud and col- 
lusion, nor that the Court before whom the conviction 
was had wanted jurisdiction to try and convict. But.it 
is insisted that as the conviction of March was procured 

in some degree by the evidence of Lamb, that the 

(52) record of that conviction was improperly permitted 

to go to the jury for the purposes allowed and de- 

fined by the Court; and that consequently the judgment 
appealed from is erroneous. 

The case presented by the transcript possesses all the 
attributes of a record, and conforms to the practice and 
usages of the Courts. What are the legal consequences 
of the record in the question referred to this Court? 

A record, per se, is in no instance direct and positive 
evidence of any fact it professes to ascertain ; it is pre- 
sumptive evidence only—for the jury who found the fact 
may have inferred it from circumstances and probabili- 
ties without direct or positive evidence. It follows, 
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therefore, that if no principle of policy intervened to 
prevent suits and litigation no verdict or judgment could 
conclusively establish the existence of any fact. But the 
law, from motives of public consideration, requires that 
limits should be assigned to controversy upon the same 
subject-matter ; and does not permit, with a single ex- 
ception, a question which has been once adjudicated by 
a Court of competent jurisdiction, to be again litigated 
between the same parties, or their representatives. 
Courts of criminal jurisdiction, from necessity, pro- 
ceed in rem; and it is essential to their jurisdiction in 
this and all other countries that their records should be 
conclusive evidence of the fact of an acquittal, convic- 
tion and judgment, and of all consequences legally re- 
sulting from it. The exception adverted to applies to 
the relation which an accessary bears to his principal, 
and permits him to become particeps in lite, and to ques- 
tion and re-examine the propriety of his principal’s con- 
viction, which concludes the whole world besides. The 
record of the conviction of March was, therefore, in the 
trial of the appellant below, properly submitted to the 
jury by the presiding judge, and will be so considered 
by this Court. 
But it is argued that there is an alloy in this 
(53) record—that it is infected with Lamb’s evidence, 
and that by that infection it loses the effect and 
validity of a record as regards the appellant, who hap- 
pens to be a white man, and not of that description of 
persons contemplated by section 42 of the act of 1777. 
The argument grants that the document which we call 
a record, would be a good, bona fide and legal record, if 
the appellant had been, as regards color, in the condi- 
tion of March and Lamb; and consequently it must 
admit that in such a state of things the judgment of the 
Court would have been unexceptionable and free from 
error. It is then a record, according to the argument, 
for the purpose of proving the fact that a negro had 
been convicted as principal in a felony, wherein a negro 
was prosecuted as accessary before the fact. But it loses 
instantly the validity and effect of a record for the same 
purpose and consequences if it should turn up in the 
progress of the trial that the negro was not the acces- 
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sary to the felony before the fact, but that a white man 
was ! 

It is said, too, ‘‘ to be abhorrent to every idea of law, 
and every sentiment of the human heart, that the evi- 
dence of a negro should in any way, direct or circuitous, 
be used for the purpose of affecting the life of a white 
man.’ It is so. But it is not more so than that the 
confession of a white man, without an oath, should be 
indirectly used for the purpose of affecting the life of 
another human being. For example, suppose that 
Chittem had been the principal, and March the acces- 
sary to the murder of Lindsey, mutatis mutandis, and 
that the principal had confessed and received judgment 
of death, the same objection to the competency of the 
record and the same force of argument might have been 
employed by the counsel for the accessary. The answer 
to it, then, must have been what it is now—that the 
convicting Court being a Court of competent jurisdiction 

the record of that conviction was properly sub- 

(54) mitted to the jury by the presiding judge. It is 

not invalidated by proof, or even the imputation 
of collusion or fraud, and there is no reason to doubt 
but that the jury decided according to the evidence. 


HENDERSON, judge.—It seems not to admit of a ques- 
tion but that the record of the conviction and attainder 
of the principal is prima facie evidence against the ac-’ 
cessary that the principal committed the crime, which 
the accessary is charged with inciting. This is the case, 
although the conviction may have been had upon the 
confession of the principal ; the only doubt seemed to be 
whether the conviction was not conclusive. If the ac- 
tual guilt of the principal is essential to the criminality 
of the accessary, it is difficult to see upon what princi- 
ple the record of his conviction can prove the fact; for 
it is perfectly res inter alias acta. The accessary has no 
opportunity upon tne trial of the principal, when they 
are separately tried, of producing, confronting and ex- 
amining witnesses. If, therefore, we were from this 
practice to ascertain what the principle is, it would seem 
that the guilt of the accessary is independent of that of 
the principal. But that the law was satisfied with the 
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conviction of the principal ; which fact the record in con- 
troversy established to all the world, as well strangers,. 
as parties and privies. This idea is much strengthened 
by the fact that in cases where the principal has been 
convicted before the indictment is preferred against the 
accessary the indictment against the latter need not 
charge the guilt of the principal, but only that he has 
in such a Court been duly convicted of the crime, prout 
patet per recordium, and if such an indictment is good it 
is sufficient to prove the facts as laid; it seems, then, as 
there is no charge of the guilt of the principal, but only 
an allegation of his conviction, that the indictment is 
fully supported by proving the incitement, and the con- 
viction of the principal, without offering any evidence 
of his guilt. Yet it seems agreed on all hands 
(55) that the conviction of the principal, either by 
outlawry or judgment, must precede the convic- 
tion of the accessary, unless the accessary waives such 
prerequisite, and even then judgment shall not be pro- 
nounced upon the accessary until the principal is con- 
victed ; and if afterwards the principal is acquitted, the 
accessary is thereby discharged. Even in cases where 
the principal has been outlawed, and the accessary has 
been tried, convicted, attained and executed, and after- 
wards the principal appears, reverses the outlawry, and 
pleads not guilty to the felony, and it is found for him, 
this acquittal ipso facto reverses the attainder of the 
accessary, and his heir may enter upon the lord who has 
seized his ancestor’s lands as an escheat, and is not put 
to his action, but may show all this, in an action brought 
against him by the lord, for his entry. (Lord Sanchar’s 
case, 9 Coke 117, citing 4 Edw. 3.) I cannot pretend to 
unravel all this, nor to decide whether Lord Coke is 
right, when he says that the statute of West 1 ch. 14, 
which enacts ‘‘that none be outlawed upon appeal of 
commandment, force aid or receipt, until he that is ap- 
pealed of the deed is attained,’’ is but in affirmance of 
the common law; I must administer it as I find it laid 
down, and I know of no case, or even dictum, where it 
is said the record of the conviction, is not admissible as 
prima facie evidence of the the guilt of the principal, 
upon the trial of the accessary. 
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But we are startled in this case, because negro testi- 
mony may have been, and I presume was, admitted 
against the negro, the principal felon—as it appears 
that a negro is endorsed as one of the witnesses on the 
bill of indictment. This does not vary the case from 
others. For if the principal is convicted upon his own 
confessions, or by the testimony of one who is incom- 
petent against the accessary, as for instance the wife of 
the accessary, the record is admissible in the same man- 

ner as if it had been founded on testimony which 
(56) the accessary could not object to. And the pre- 
sent case is nothing more, for the confessions of 
the principal, or the evidence of the wife of the acces- 
sary, are as inadmissible against the accessary as the 
testimony of negroes within the fourth degree ; and yet 
we never heard of those objections. The fact is, they 
by law are admissible against the principal, and are 
competent to produce his conviction, and this is suffi- 
cient. I admit with the counsel for the defendant that 
this doctrine leads to the introduction of negro testi- 
mony on the trial of a white man; that it would have, 
been competent in this case for the prisoner to have 
proved by negro testimony that the principal felon was 
not guilty. For as by law the conviction is only prima 
facie evidence of the guilt of the accessary, and may 
have been procured by negro testimony, that presump- 
tion may be repelled by the same kind of evidence by 
which it was created, or strengthened by it when at- 
tacked. But the incitement, which constitutes the moral 
guilt of the accused, must be proved by testimony ad- 
missible against him. 

I will not hazard an opinion what the common law 
upon the subject was before the statute of West. 1, and 
what apparent effect, in the nature of accessorial crimes, 
the regulations of the statute might have produced. 


Hai, Judge.—By our laws slaves are considered to 
be human beings and capable of committing crimes, and 
upon the maxim noscitur a sociis, negro testimony is ad- 
missible evidence against them. Upon such evidence, 
in part, has the negro March been convicted, and that 
conviction was lawful. 
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An accessary cannot be tried before the principal is 
convicted, if amenable to justice ; in this case, therefore, 
the prisoner could not be tried before March was con- 
victed, because there can be no accessary without a 
principal, and proof that there is a principal can only 
be established by the record of his conviction. 

The principal is guilty of one offence and the 

(57) accessary of another. They are essentially dif- 

ferent in their characters ; of course the guilt of 
the one is not the guilt of the other. The record of 
March’s conviction was no proof of the prisoner’s guilt, 
and it was not read for that purpose. It was read for 
the purpose of establishing the fact that a murder was 
committed by March as a prerequisite to the trial of the 
prisoner. For if the murder was not committed the 
prisoner could not be tried as an accessary, although, 
in a moral point of view, he might be as guilty, if it 
was not committed owing to some accident not under 
his control, as if it had been.. But if it is shown by the 
record that a murder has been committed, then an inves- 
tigation of the charge against the accessary takes place, 
on which evidence of his guilt must be adduced. But 
of what kind? Not the record of the conviction of the 
principal, that only proves the conviction of March; it 
neither adds to nor takes from the guilt or innocence of 
the prisoner. Competent evidence must be adduced ; 
not the testimony of slaves, but such as in law is admis- 
sible against white citizens. 

But the prisoner, on his trial, not only had the right 
of contesting the question of his own guilt, but also of 
proving, if he could, the innocence of March, because if 
he could establish that, the law would shield him from 
further risk, however guilty he may have been, in en- 
deavoring to procure the murder. And as he might dis- 
prove March’s guilt (a question in point of fact quite 
different from that of his own), so he might do it by 
the same kind of testimony—that of negroes—by which, 
in part, it was established. If such evidence was used 
against March it might be resisted by evidence of the 
same kind, either by him or by any other purson author- 
ized by law to controvert the question of his guilt. I 
therefore think that the record of the conviction of March, 
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although in part procured upon negro testimony, was 

properly received to proved the fact of his con- 

(58) viction, so as to make it lawful to go into the trial 

of the prisoner as accessary, and, as far as de-. 
pended upon that record, to decide upon his case. 


Per Curiam.—Let the judgment be affirmed. 








THE STATE v. JOHN H. ROANE. 
7 From Burke. 


1. A homicide may be justified whenittakes placetoprevent a threat- 
ened felony, but not when inflicted as a punishment of one 
already committed. 

2. To justify the homicide of a felon,for the purposeof arresting him, 
the slayer must show not only a felony actually committed, but 
also that he avowed his object, and that the felon refused to 


submit. 


The defendant was indicted for the murder of Levin, 
the slave of one McIntire. 

On the trial the evidence was that the deceased, a 
waiter in the tavern of his master, at twelve o’clock of 
the night of his death, went to the lot of the defendant, 
about one-fourth of a mile from MclIntire’s house. The 
defenda \: and his family were in bed, the house locked, 
and the gate of the yard shut; that the defendant was 
awakened by the sharp barking of his dog—got up, seized __ 
a gun, opened the door, and saw the deceased going from 
the kitchen towards the gate, which opened into the pub- 
lic road; that the defendant called and asked who was 
there, and no answer being returned, he fired and killed 
the deceased as he was opening the gate. All these facts 
were voluntarily disclosed by the defendant upon his ex- 
amination. He further stated that after the deceased 
fell, he procured a light and went to the body, when he 
first ascertained it was Devin; that he did not intend to 
strike the negro, but to fire above him and frighten him. 
After ascertaining who the deceased was the prisoner 
immediately went to the house of McIntire, the master, 

and informed him of the above circumstances. 
(59) No animosity or ill will was proved to exist be- 
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tween the defendant and the deceased, who was not in 
the habit of visiting the defendant’s kitchen, and had no 
business there. 

It was in proof that several out-buildings in the neigh- 
borhood had been broken open and robbed about the time 
that the deceased was killed, and that a good deal of alarm 
existed in the neighborhood, caused by depredations com- 
mitted by runaway slaves. 

The counsel for the defendant moved the court to in- 
struct the jury— 

Ist. That if the defendant had reason to believe that 
a felony had been committed on his property they ought 
to find him excused, and not guilty of any crime, if the 
killing took place in endeavoring to arrest the deceased 
for the supposed felony. 

2d. That if the defendant had reason to believe that 
the deceased was one of the felons who had committed 
depredations in the neighborhood, or had committed any 
other felony, and refused to answer when hailed, the 
killing was excusable, if it became necessary to an ar- 
rest of the deceased. 

3d. That if the defendant found the deceased in his 
lot at the late hour of twelve o’clock at night, after the 
defendant and his family were in bed, and after he had 
heard of the felonies committed in the neighborhood— 
if these circumstances, added to the fact that the person 
of the deceased was then unknown to the defendant— 
formed a reasonable ground for the defendant to believe 
that a felony was about to be perpetrated, the killing was 
execusable, notwithstanding the mistake under which the 
defendant labored. ° , 

4th. That if the defendant did not intend to kill, but 
only to frighten the deceased, they should find him not 
guilty of the offence. 

His Honor, Judge Danret, refused to give the 

(60) instructions prayed for, but charged the jury that 

if the defendant discharged his gun in a careless, 

negligent and heedless manner, and thereby caused the 

death of the deceased, he was guilty of manslaughter, 
although he did not intend to kill. 

The jury found the defendant guilty of manslaughter, 
and, sentence being pronounced, he appealed to this 
Court. [53 





IN THE SUPREME COURT. [18 





THe Srate v. Roane. 





Badger, for the appellant, referred to Pierce v. Myrick, 
12 N. C., 345, and contended that if the defendant killed 
the slave under a reasonable apprehension that he was 
about to commit a felony, the homicide was justifiable, _ 
and the fact that the slave was innocent of any felonious 
design could make a difference. 

He also cited the case of the State v. Tackett, 8 N. C., 
210, and argued that a difference existed between the 
case of a white man and a negro; and that those suspi- 
cions which the acts of a negro gave rise to would make 
the killing of him justifiable homicide, when the same 
acts in the case of a white man would only mitigate the 
killing to manslaughter. 

He contended that the judge erred in refusing to in- 
struct the jury that if the defendant did not intend to 
kill the deceased he was not guilty of any offence. 


R. H. Jones, Attorney-General, contra. 


It would require no inconsiderable effort for a person 
of generally good understanding and correct views to 
bring his mind to the conclusion that the jury who found 
the verdict in this case were precluded by the law of the 
country from finding one attended with no greater penal 
consequences. And nothing but a more perfect acquaint- 
ance with the society in which a new trial is to take place, 
should one be granted, than we possess could induce him 
to think favorably of the discretion which the appellant 
has exercised in bringing his case to be reviewed by this 
Court. 

Among the errors specified in the charge of the 

(61) presiding judge the third point in the numerical 

order of the case is mainly relied upon in behalf 

of the appellant—because, says the counsel, it is a ne- 

eessary rule that a ‘‘ negro found in a man’s enclosure 

at an unreasonable hour of the night may and ought to 

be treated as a felon.’’ If this is a rule of law it is ad- 

mitted that it was disregarded by the presiding judge in 

his charge to the jury. But the rule of law is neither 
so unguarded nor so extravagant. 

It is not sufficient that the act from which death en- 
sues, be lawful or innocent; it must be done with due 
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care to prevent mischief. Masters or others having au- 
thority, in foro domestico, may give reasonable correction 
and impose reasonable restraints upon those who are 
under their care, or within their enclosure, in order to 
prevent mischief, or to ensure obedience ; and if death 
happens it will be no more than accidental homicide ; 
but if the correction or restraint exceeds the just limits 
of moderation, either in the instrument employed for 
that purpose or in the measure of it, it will be either 
murder or manslaughter according to the circumstances 
(1 Hale, 454; Kelyng, 64). 

Now a loaded gun can never be a suitable instrument 
for correction or restraint, according to the received 
sense of those terms, admitting even that Levin were to 
be considered as a trespasser. So if one man be tres- 
passing upon another, breaking his hedges, passing 
through his yard, opening his gate, or the like, at an 
unusual hour of the night, and the owner takes his gun 
and shoot him dead, it will be murder, because it is a 
wanton violence beyond the provocation (Kelyng, 132). 
So, also, if a man shall see another stealing his wood, 
he cannot justify beating him, unless it be to prevent the 
thief from stealing more ; but if the thief upon being for- 
bid, desists from taking more, and the owner pursues 
and beats him so that he kills him, it is murder (Kelyng, 

ubi supra). But it is said that if Levin were a 

(62) felon, the appellant had a right to kill him, if he 

could not be arrested without. This istrue. But 

the remark is gratuitous, for as to this there was no evi- 

dence of the fact that the deceased was a felon, and con- 

sequently no law for the consideration of either the 
Court or jury. 


Henperson, Judge.—If the facts stated are true, the 
defendant has no cause to complain of the verdict; for 
although the state of alarm in which the neighborhood 
was thrown by the frequent breaking open of out-houses 
might have palliated the homicide, if the negro had been 
coming into the yard, it cannot have that effect in this 
case, when it appears he was going out of it. For the 
law authorizes the killing of one who is in the act of 
committing a forcible felony, and even one who appears 
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to be in the act of doing so, for the purpose of prevention, 
not by way.of punishment. As little grounds has the 
defendant to contend that his object was to arrest the 
person. In the first place, when an individual commits 
a homicide upon the ground of making an arrest, he 
must show a felony committed, if not by the person 
killed, at least by some one; and secondly, that he made 
known his object, to-wit., that it was only to arrest—that 
the criminal, or supposed criminal, refused to submit, 
and that the killing was necessary to make the arrest, 
Neither can the defendant object to the charge of the 
judge in regard to using dangerous weapons without 
due care, such as firing the gun in the present case, and 
causing death, although perhaps not actually intended. 
But upon the whole, I am disposed to think this rather 
an unfortunate than a wicked case ; for it appears that 
the whole of it is taken from the defendant’s free and vol- 
untary statement, and without which there would have 
been no evidence against him. I am therefore disposed 
to think, from what the defendant said, that there was 
no actual intent to kill, but only to frighten ; but he cer- 
tainly executed the intent in a careless manner. 
(63) It is, therefore, manslaughter. ‘ 


Per Curiam.—Let the judgment be affirmed. 








THE STATE v. SIMEON COCHRAN. 
From Warren. 


1. Belief is yielded more readily to a probable than to an improbable 
proposition. 

2. Upon this principle less strong and irrefragable proof will justifya 
jury in convicting of a misdemeanor than of a capital felony. 
But in both cases there should be a rational doubt of the guilt. 

3. Common reputation is the bestevidenceof the stateof a man’s pro- 
perty where it is collaterally questioned. 


The prisoner was indicted for passing counterfeit bills 
purporting to be issued by the. Bank of Augusta, in the 
State of Georgia. On the trial the only question was 
the scienter of the prisoner. On this point he proved that 
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he had formerly been a resident of Person county, in this 
State, and had but recently removed to the State of Geor- 
gia. The sheriff of Person county was then asked by the 
counsel for the prisoner whether it was not generally un- 
derstood and believed by the neighbors and acquaintances 
of the prisoner that he was a moneyed man, and that he 
carried considerable money with him on his removal to 
Georgia. This question was objected to by counsel for 
the State, and the objection was sustained by the Court. 

His Honor, Judge Norwoop, was requested by the 
counsel for the prisoner to instruct the jury that the law 
required, to justify a conviction, such proof as would 
leave no rational doubt upon their minds of the guilt of 
the defendant, and did not permit them to weigh the 
evidence as in other cases, but when such doubt existed, 
required an acquittal. But his honor charged the jury 
that there was a difference between civil cases and those 

ordinary misdemeanors, on the one hand, and 

(64) cases affecting life on the other. In the former, 

the jury were at liberty to weigh the testimony 

and decide according to the preponderating probabili- 

ties; but in the latter they were not allowed to do so— 

the law requiring the highest evidence—such as excluded 

every fair doubt and left the mind clearly and satisfacto- 
rily convinced of the prisoner’s guilt. 

But in a case like the one before them, not involving 
the life, but very seriously affecting the prisoner, neither 
of these rules applied—that a medium degree of proof 
was sufficient ; but that they ought to be well satisfied 
of his guilt beore they convicted him. 

A verdict being returned for the State, and a rule for 
a new trial discharged and judgment pronounced, the 
prisoner appealed. 


Seawell & Badger, for the appellant, cited 1 Starkie’s 
Ey., 390, 450; MeNally’s Ev., 20. 


Devereux, for the State. 


Henperson, Judge.—It is difficult to prescribe a rule 
which shall regulate the judgment in forming a conclu- 
sion in matter of faith; the same evidence does not 
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always produce the same effects upon the understanding 
of the same person. It varies according to the state of 
the mind. As we cannot prescrible a rule for ourselves, 
much less can we do it for others. But in this I believe 
all agree, both in and out of Court, that the strength of 
evidence required to produce belief is in the ratio of the 
improbability of the fact to be believed. And this is all 
I understand the judge to mean; when he uses the ex- 
pression medium proof he is speaking of the nature and 
quantum of evidence. But when he speaks of its effects 
upon the mind, he says that the jury should be well sat- 
isfied of the prisoner’s guilt; by which I understand 
that although less strong and less irrefragable 
(65) proof would produce that belief which would jus- 
tify a conviction in a misdemeanor, such as they 
were then trying, than in a capital case, yet in either 
case the mind arrived at the same point, not having a ra- 
tional doubt. The evidence must, therefore, be such as ° 
to exclude a rational doubt, for he tells the jury that 
they must be well satisfied of the prisoner’s guilt. 

I think, however, that the evidence offered by the 
prisoner of the common reputation and understanding 
in the neighborhood that he was a moneyed man, and 
carried considerable money to Georgia with him, was 
improperly rejected by the Court. For such facts, if 
true, tended to throw light upon the subject the jury 
were then trying, viz., the defendant’s knowledge that 
the notes were bad. And this seems to be admitted from 
the manner in which the case is stated. The objection 
seemed to be to the mode of proof, to-wit., common 
reputation. I think it the best and almost the only proof 
by which such facts can be established. They exist in 
reputatian, for although proof may be had that a person 
had much property in his possession, yet when the ques- 
tion arises collaterally, recourse must be had to common 
reputation as to his being the owner, and not to the title 
deeds, and especially whether he is a moneyed man. 
Such a character consists of so many distinct facts—as 
how much had he, was it his; would not his necessities 
compel him to use it and not keep it; could he soon re- 
place it; what were his habits, that of keeping and deal- - 
ing in money or realizing it—that I think it almost im- 
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possible otherwise to prove it. Besides it is of such a 
character that it is almost impossible for it to become 
reputation unless the fact be so. There is, therefore, 
very little danger of imposition in receiving it, and the 
prisoner certainly had a right to the benefit of it before 
the jury. For upon a question of scienter there is more 
probability that a vagabond, found in possession of one 
thousand dollars in bad money, knew it to be bad, 

(66) than if such a sum is found in the possession of 
a moneyed man. _ In the first case we cannot well 
account for the vagabond’s having so large a sum, other- 
wise than by its being bad, or of his knowledge of it, 
unless he shows how he got it; whereas, in the other 
case, the reverse may happen. And if it weighed ever 
so little, the prisoner was entitled to its weight before 


the jury. 


Per Curiam.—Let the judgment below be reversed, 
and a new trial awarded. 


Approved. Smith v. R. R., 107; Leak v. Covington, 
99 N. C.. 559. 





